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Oath of Admission to The Florida Bar 


The general principles which should ever control the lawyer in the practice of the legal profession 
are Clearly set forth in the following oath of admission to the Bar, which the lawyer is sworn on 
admission to obey and for the willful violation to which disbarment may be had. 


“| do solemnly swear: 


“| will support the Constitution of the United States and the Constitution of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial officers; 

“| will not counsel or maintain any suit or proceedings which shall appear to me to be unjust, nor 
any defense except such as | believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to me such means only as are 
consistent with truth and honor, and will never seek to mislead the judge or jury by any artifice or 


false statement of fact or law; 


“| will maintain the confidence and preserve inviolate the secrets of my clients, and will accept no 
compensation in connection with their business except from them or with their knowledge and 


approval; 


“| will abstain from all offensive personality and advance no fact prejudicial to the honor or reputa- 
tion of a party or witness, unless required by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the cause of the defenseless or 
oppressed, or delay anyone’s cause for lucre or malice. So help me God.” 


Kudos 

Your story in the October Journal on 
Chief Justice Gerald Kogan was the 
best thing I have ever read about a sit- 
ting judge. And the photographs of the 
judge and his family fully portray what 
a wonderful warm person he is. 


JOSEPH F: JENNINGS 
Miami 


Lands for Future Schools 
Regarding “School Impact Fees in 
Florida” (May), there is an additional 
concept that needs to be taken into ac- 
count: impact fee credits for deeded or 
nondeeded lands for future school sites. 
Large developments are required to 
set aside and deed for public use land, 
i.e., parks, police and fire stations, li- 
braries, and schools. If the calculation 
for school impact fees includes land that 
is required to be deeded for such use, 
this credit is an unplanned windfall for 
developers. The developer can treat 
these impact fee credits as a security. 
The school impact fee credits can be 
sold, traded, or used by the original de- 


LETTERS 


veloper. 

These school impact fee credits were 
not originally anticipated by the devel- 
opers in their due diligence. This credit 
was shown in documentation submit- 
ted by developers to lending institu- 
tions. What is the equitable solution? 
Land value for a new school is less than 
five percent of the total cost. Take land 
value out of the school impact fee cal- 
culation. The net effect is a school im- 
pact fee that is about five percent less. 
But now there is “a rational connection 
between the need created and the fee 
paid.” 

Aequitas nonquam contravent leges 
.... Equity never contravenes the laws. 


JOHN P. Moy.an 
Flagler Beach 


ADA and Reasonable 
Accommodation 

In “Americans With Disabilities Act 
Obligations and Employer Knowledge” 
(October), the author suggests that an 
employer is not required to offer a rea- 
sonable accommodation to a disabled 
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individual who does not first request 
one. Even then, the request must be 
specific and reasonable, not just a vague 
plea for “help” of some undefined na- 
ture. Although this view is understand- 
able from an employer’s standpoint, it 
may place too great a burden on dis- 
abled individuals in some cases and too 
little of an obligation on employers who 
know or reasonably ought to know of 
the need for reasonable accommodation 
from sources other than the employee. 

Obviously, as the author states, an 
employer cannot be charged with fail- 
ing to reasonably accommodate a dis- 
ability of which it has absolutely no 
knowledge because the ADA only re- 
quires an employer to accommodate 
“known” disabilities. However, the au- 
thor overlooks the critical point that it 
is knowledge—and not how that know!l- 
edge is obtained—which is the trigger- 
ing mechanism under the statute. 
While an employer might learn of an 
employee’s disability from the em- 
ployee, there are many other possible 
sources of this knowledge, including the 
employee’s doctor, family or friends, co- 
workers, supervisors, and customers or 
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clients. A disability would be “known” 
if it were gleaned from any of these 
sources just the same as if the employee 
told the employer directly. 

Therefore, it should not be an abso- 
lute requirement that an employee ini- 
tiate the accommodation process in ev- 
ery single case. In fact, the EEOC 
regulations interpreting the ADA sug- 
gest that “[tJhis process of identifying 
whether, and to what extent, a reason- 
able accommodation is required should 
be flexible and involve both the em- 
ployer and the individual with a disabil- 
ity.” 29 C.F.R. Part 1630Appendix. This 
flexibility is warranted because many 
employees may not fully understand 
their rights under the ADA and the stat- 
ute places the burden of compliance on 
employers. Florida anti-discrimination 
law is likely to follow the ADA’s lead. 
See Brand v. Florida Power Corp., 633 
So. 2d 504 (Fla. 1st DCA 1994). 

If an employer “knows”—from a 
source other than the employee—that 
a reasonable accommodation is needed 
in a particular case, its obligations have 
been triggered and there is no reason 
to require the employee to make a for- 
mal request or speak some “magic 
words” to activate the ADA. Such a re- 
quirement would only allow a conve- 
nient escape hatch for employers seek- 
ing to avoid their obligations and, in 
addition, would create an added barrier 
for potentially deserving claimants who, 
because of personal reasons or out of 
real concern about their economic cir- 
cumstances, may not be inclined to ask 
for the help they need. However, even 
if one accepts the idea that imposing a 
duty of followup on an employer with 
knowledge is not too onerous a burden 
in light of the intended reach and re- 
medial purposes of the ADA, we still 
arrive back at the threshold question: 
When is a disability “known” to the 
employer? 


This is really a two-part question. 
Without getting into a metaphysical 
debate over what it means to “know” 
something, we safely can adopt a com- 
mon sense working definition keyed to 
awareness and perception rather than 
certainty or validity. One court has prof- 
fered the following: “[aJn employer 
knows an employee has a disability 
when the employee tells the employer 
about his condition, or when the em- 
ployer otherwise becomes aware of the 
condition, such as through a third party 
or by observation.” Schmidt v. Safeway, 
Inc., 864 F. Supp. 991, 997 (D. Or. 1994). 
In most cases, the issue of what an em- 
ployer knew and when the employer 
knew it will be a fairly straightforward 
inquiry for the trier of fact to resolve 
without resort to clairvoyants or sooth- 
sayers. 

The second part of the question re- 
lates exactly to “what” the employer 
must have knowledge of in order for 
ADA obligations to be triggered. There 
are detailed definitions of “disability” 
in both the ADA and the EEOC’s inter- 
pretive regulations, which language 
ultimately will control the liability is- 
sues in the case. However, for purposes 
of the employer knowledge require- 
ment, it would appear a risky strategy 
for an employer to require an employee 
to prove a case before the employer is 
willing to offer an accommodation. 
Rather, the prudent employer will work 
with any employee who may have a 
potentially credible ADA claim (which 
again is a common sense factual inquiry 
for the factfinder) to explore accommo- 
dations that balance the needs of indi- 
viduals and the workplace. Employers 
who refuse to accept this obligation as 
a cost of doing business under the ADA 
do so at their peril. 


Timotuy Tack 
Tampa 


Drug or alcohol abuse problems? Florida 
Lawyers Assistance, Inc., can help. 


Lawyers Helping Lawyers 
1-800-282-8981 
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Have You Heard the One About the Lawyer... 


n this column I’d like to 
present a way to respond to 
lawyer jokes. As an intro- 
duction, can you answer 
these questions? 
* How many lawyers does it take to 
establish the Senate Hall of Fame? 
© What do you call it when you have 
24 lawyers all signing the same piece 
of paper in Philadelphia, Pennsylvania? 
¢ How many lawyers does it take to 
break the color line in professional 
sports? 
If you give up and want to hear 
the punch lines, here they are: 
© In 1957, it took five lawyers to be 
called by the U.S. Senate its top five 
senators, named in that year to the 
Senate Hall of Fame. The greatest 
senators, all lawyers, were Webster, 
Clay, Calhoun, La Follette and Norris. 
¢ You call it “The Declaration of In- 
dependence” when you speak of these 
lawyers who, with patriots of other 
trades and professions, signed the origi- 
nal parchment document in 1776. In it, 
they pledged to support the rights 
claimed in the declaration—to support 
them with “our lives, our fortunes and 
our sacred honor.” Many of that num- 
ber were to ultimately make good their 
pledges, because a good number lost 
property, and several lost their lives in 
the War for Independence that followed. 
* It only took one courageous, stub- 
born, and color-blind baseball man- 
ager—Branch Rickey—to take the step 
that first integrated major league base- 
ball. It was Rickey who hired Jackie 
Robinson to play second base for the old 


“My native country, thee, 
Land of the noble free... .” 


—S. F Smith 


to lose our collective sense of humor, it 
is important to cultivate in ourselves 
and our friends and neighbors a sense 
of law as a noble and needed profession. 

From the time our nation was in its 
birth pangs, lawyers have often been 


- counted among those citizens willing to 


Brooklyn Dodgers. Rickey was a law- 
yer. 

As a matter of fact, at least three 
other lawyers have made a difference 
in pro baseball. Lawyer Miller Huggins 
was long-time manager of the New York 
Yankees. Kennesaw Mountain Landis 
was a highly respected commissioner 
of baseball and a former federal judge. 
Tony La Russa, a Florida State Univer- 
sity College of Law graduate, was the 
manager who took his St. Louis Cardi- 
nals to this year’s National League 
championship playoffs. 

A listing of lawyers who have made 
a crucial difference in the history of the 
United States would be long enough to 
fill up the equivalent of a huge stack of 
lawyer-joke books. And although it 
would not be helpful to lawyers for us 
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make personal and professional sacri- 
fices for the rights and freedoms they 
believed crucial to the lives of their com- 
munities and families. The 24 lawyers 
who signed the Declaration of Indepen- 
dence realized they took great risk. If 
the British won the war, they knew, 
they likely would not escape the Brit- 
ish hangman, and they certainly would 
never practice law again. 

Even though the Colonies won, the 
lawyers who had taken such a public 
stand with their pens in Philadelphia 
suffered hardship and danger during 
the war. Three Southern lawyer-sign- 
ers were captured withAmerican troops 
in Charleston, one having been 
wounded. Their homes and lands were 
raided and commandeered, and prop- 
erty confiscated or burned. All were of- 
fered Royal protection if they renounced 
their political principles, but they re- 
fused. One patriot, a Boston-born law- 
yer, never recovered his losses. He 
caught malaria during efforts to escape 
the Tories and died sick and ruined fi- 
nancially. By the time Tories realized 
the location of the Princeton, New Jer- 
sey, home of one lawyer-signer, he had 
used up all his personal supplies feed- 
ing, clothing, and resting the continen- 
tal army as it marched south. Eventu- 
ally, he died of complications from a cold 
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contracted in a Tory jail, but not before 
the British rampaged over his estate 
and burned his library, the finest in 
America. 

These lawyers certainly did not rep- 
resent the only profession of patriots 
willing to sacrifice in those “times that 
tried men’s souls.” But they did leave a 
noble tradition of the kind of citizen and 
the kind of leader that is willing to take 
a stand and make a difference. And 
other lawyers through our history have 
followed in their footsteps. 

Historians have said our four great- 
est presidents were Washington, 
Jefferson, Lincoln, and FDR. All but 
Washington were lawyers. The present 
governor and one U.S. Senator from 
Florida are both lawyers. In fact, each 


of these two statesmen has been both 
governor and senator for our state. 

Here’s another question: When the 
newly independent 13 colonies sent rep- 
resentatives to the first Constitutional 
Convention, how many lawyers did it 
take to hammer out a balance between 
government power and individual lib- 
erty that has been the organic basis for 
our 220-year-old democracy? The an- 
swer is, it took 29 lawyers who were 
part of the 55-delegate convention in 
1787. 

Soon the young nation’s leaders re- 
alized that the Constitutional draft 
needed stronger guarantees of personal 
freedoms. Lawyers engaged in some- 
times heated dialogue over thorny po- 
litical issues to help create the Bill of 
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Rights—the first 10 Constitutional 
Amendmenis, all dealing with varying 
guarantees of individual liberty. And 
lawyer influence did not stop there. 
Only a year after the Constitution was 
created, lawyers in both federal and 
state governments stood with, argued 
for, and wrote letters and petitions for 
citizens whose First Amendment free- 
dom—freedom of speech—had been 
taken away. 

The Sedition Act of 1798 had im- 
posed harsh punishment on anyone 
writing, publishing, or speaking “with 
intent to defame” Congress or the Presi- 
dent. The federal government ulti- 
mately paid back those whose liberty 
had been denied. But there still existed 
a national necessity to strike the bal- 
ance between the security of a nation 
and the rights of that nation’s citizens 
to speak their minds. It was the lawyer 
and Supreme Court Justice Oliver 
Wendell Holmes who helped clarify this 
thorny question by declaring the 
amount of freedom to be influenced by 
the circumstances in which the freedom 
is exercised. It is Holmes who wrote, 
“the character of every act depends on 
the circumstances in which it was done. 
The most stringent protection of free 
speech would not protect a man in 
falsely shouting ‘fire’ in a theater and 
causing panic.” 

Many court battles have been 
fought, up to the present day, over 
where that public safety line of free 
speech must be drawn in a free nation. 
Every time, an individual has de- 
manded to express himself or herself 
freely; and every time, a governmental 
body has claimed its right to curb that 
expression because of its potential to 
threaten public security. And on each 
side, researching, listening, counseling, 
and arguing was a lawyer, each strug- 
gling against the other so that jury or 
judicial panel could help draw the line 
most likely to give equal protection to all. 

It is a fact that, partly because of 
such legal conflicts and the part law- 
yers have played in them, all Ameri- 
cans—those who love lawyer jokes and 
those who hate them—have a right to 
disagree with the prevailing opinion in 
their community and their nation. It is 
because of lawyers, actually, that law- 
yer bashers have a guaranteed right to 
tell lawyer jokes.Q 
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EXECUTIVE DIRECTIONS 


Board of Governors Reflects Bar Membership 


ou may have seen reports in 

the Bar News recently 

about Board of Governors 

discussions on board appor- 
tionment and composition. Those dis- 
cussions prompted me to review the 
present make-up of the board, which 
includes 45 elected circuit representa- 
tives, the president and president-elect, 
the president and president-elect of the 
Young Lawyers Division, and two pub- 
lic members appointed by the Supreme 
Court. 

That review led me to the conclu- 
sion that our present Board of Gover- 
nors is composed of well-seasoned prac- 
ticing lawyers whose experience and 
goals for our profession closely reflect 
those of a majority of our membership. 

I have heard criticisms over the 
years that the Board of Governors is a 
“good old boys” club of “silk stocking” 
lawyers who do not share the average 
Bar member’s concerns about manag- 
ing a hectic schedule, covering the of- 
fice overhead, and spending more time 
with the family. If that was ever true, 
it is not true of the current board. 

The biographical data sheets we ask 
each board member to complete show 
that about three-quarters of current 
board members come from firms with 
10 or fewer lawyers. 

Figures were available for 46 of the 
board’s 49 attorney members, and of 
those 35, or 76 percent, were in firms 
of 10 or fewer lawyers. Seventeen board 
members were in firms with four or 
fewer attorneys, including four sole 
practitioners. Several more come from 
firms with no more than 20 lawyers. 
Those figures also show the typical 
board member has been practicing law 
for more than 20 years, most commonly 
in the area of civil litigation. 

As President John Frost, II, summed 
up for the News, “What this shows is 
that the Board of Governors is very rep- 


resentative of the type of firm practic- 
ing in Florida. The Board of Governors 
is very representative of the sole and 
small practitioner firms.” 

President Frost has been in prac- 
tice for 27 years, and now has eight law- 
yers in his Bartow firm. 

The board membership is close to 
overall Bar demographics. Surveys 
show about 71 percent of Florida law- 
yers practice in firms of 10 or fewer at- 
torneys and 11 percent—about the 
same percentage as on the board—come 
from 11- to 20-attorney firms. 

The board also has been taking steps 
in recent years to ensure it stays in 
touch with the concerns of most prac- 
titioners. The annual All Bar Confer- 
ence and membership attitude and eco- 
nomics surveys have provided valuable 
guidance to the board, as have meet- 
ings between board leaders and lead- 
ers of our sections and committees. 

Each section is invited to address 
the board at least once each year to 
share the concerns of members prac- 
ticing in the section’s area. The presi- 
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dent and president-elect also receive 
annual reports from each of our sections 
and committees, so that they may keep 
up-to-date on the issues affecting the 
broadest cross-section of the member- 
ship possible. 

The Bar also has an active outreach 
program to the state’s local and spe- 
cialty bar associations through our Pub- 
lic Information and Bar Services De- 
partment, which organizes the annual 
Bar Leaders Conference and publishes 
the Bar-to-Bar Briefs newsletter. The 
president and president-elect also meet 
frequently with the local bars, both to 
keep the grassroots informed on what 
the Bar has been doing in our many 
areas of responsibility and to learn how 
we can better serve the membership. 

Individual board members also are 
active in their local associations, rou- 
tinely meeting with the local bars, writ- 
ing newsletter columns, and engaging 
in continuing dialogue with the lawyers 
in their area about issues facing us all. 
By my count, 12 of our current board 
members have served as president of 
their local bars, and many more have 
served on the local bars’ boards of di- 
rectors or key committees. 

Perhaps the most innovative step 
the Board of Governors has taken in 
recent years to make certain it is re- 
flective of the views of most of our mem- 
bers is to establish an open forum at 
the start of each regular board meet- 
ing to hear from any Florida lawyer who 
cares to address the board. The “60 
minutes with the board” sessions are 
announced on the front page of the 
News. I encourage each of you to watch 
for those announcements and to come 
by when the board is meeting in your 
area. O 
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ARBITRATION AGREEMENTS: 
Analyzing Threshold Choice of 
Law and Arbitrability Questions 


An Often Overlooked Task 


n recent years many business 

enterprises have turned to 

mandatory arbitration clauses 

in hopes of avoiding time-con- 
suming, uncertain, and expensive liti- 
gation. It is perceived that arbitration 
agreements will provide the parties 
with a quick, efficient, and economical 
method of resolving disputes before 
panels of trained arbitrators, as op- 
posed to whimsical juries. According to 
proponents, this alternative dispute 
resolution system, with its limited dis- 
covery procedures and motion practice, 
poses a much less significant burden, 
both on the parties and the court sys- 
tem. Proponents also tout arbitration’s 
perceived benefit of offering greater cer- 
tainty due to extremely restricted judi- 
cial review and the reduced exposure 
to punitive and other exemplary type 
damages because, at least in theory, 
arbitrators will be less inclined than 
jurors to grant such relief. 

While the arbitration versus litiga- 
tion debate is subject to many divergent 
views, it is clear that the number of 
industries electing arbitration as the 
preferred choice of dispute resolution 
is quickly on the rise. Mandatory arbi- 
tration clauses are becoming standard 
in many contracts, including agree- 
ments between customers and securi- 
ties broker-dealers, franchisors and 


by Michael A. Hanzman 


franchisees, employment contracts, in- 
surance agreements, construction con- 
tracts, and agreements between profes- 
sional service providers and their 
respective clients. As a consequence, at- 
torneys are now faced with a host of new 
issues, many of which require consid- 
erable analysis. A failure to spot these 
issues and address them appropriately 
can severely prejudice a client’s cause. 

The purpose of this article is to in- 
troduce practitioners to some of the 
critical issues that must be addressed 
when confronted with either the task 
of drafting a mandatory arbitration 
clause or disputes involving such agree- 
ments. Threshold questions that must 
be analyzed include: 1) whether federal 
or state law will govern the procedural 
and substantive aspects of the agree- 
ment; 2) whether a particular dispute 
is within the scope of an arbitration 
clause and therefore “arbitrable”; 3) 
whether a contractual choice of law pro- 
vision can operate to impair an other- 
wise valid arbitration agreement or re- 
strict an arbitrator’s jurisdiction; and 
4) whether courts or arbitrators will 
decide threshold issues of arbitrability. 


A Brief History 

In 1925, Congress enacted the Fed- 
eral Arbitration Act (FAA or “act”), codi- 
fied at 9 U.S.C. §1, et seq. This legisla- 
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tion was designed to “overrule the 
judiciary’s longstanding refusal to en- 
force agreements to arbitrate,” Dean 
Witter Reynolds, Inc. v. Byrd, 470 U.S. 
213, 105 S. Ct. 1238, 1242 (1985), and 
to place such agreements “upon the 
same footing as other contracts.” Scherk 
v. Alberto-Culver Co., 417 U.S. 506, 94 
S. Ct. 2449, 2453 (1974). Section 2 of 
the act provides that any written agree- 
ment to arbitrate “in any maritime 
transaction or a contract evidencing a 
transaction involving commerce .. . 
shall be valid, irrevocable, and enforce- 
able save upon such grounds as exist 
at law or in equity for the revocation of 
any contract.” 9 U.S.C. §2. The Supreme 
Court has unequivocally pronounced 
that this section of the act constitutes 
a congressional declaration of a liberal 
federal policy favoring arbitration 
agreements, notwithstanding any state 
substantive or procedural policies to the 
contrary. Its effect “is to create a body 
of federal substantive law of 
arbitrability, applicable to any arbitra- 
tion agreement within the coverage of 
theAct,” Moses H. Cone Memorial Hosp. 
v. Mercury Constr. Corp., 460 U.S. 1, 103 
S. Ct. 927 (1983), and when applicable, 
the act controls proceedings in both fed- 
eral and state courts. Southland Corp. 
v. Keating, 465 U.S. 1, 104 S. Ct. 852 
(1984). 
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While the FAA was undoubtedly de- 
signed to encourage the use of arbitra- 
tion as an expeditious alternative dis- 
pute resolution, its passage “was 
motivated, first and foremost, by a con- 
gressional desire to enforce agreements 
into which parties had entered.” Byrd, 
105 S. Ct. at 1242. The act does not re- 
quire parties to arbitrate where they 
have not agreed to do so, nor does it 
prevent parties who do agree to arbi- 
trate from excluding certain claims 
from the scope of their arbitration 
agreement. Volt Info. Sciences, Inc. v. 
Board of Trustees of Leland Stanford 
Junior Univ., 489 U.S. 468, 109 S. Ct. 
1248 (1989). Rather, the act “simply re- 
quires courts to enforce privately nego- 
tiated agreements to arbitrate, like 
other contracts, in accordance with 
their terms.” Jd. at 1255. Stated differ- 
ently, the FAA makes arbitration agree- 
ments as enforceable as other contracts, 
but not more so. Prima Paint Corp. v. 
Flood & Conklin Mfg. Co., 388 U.S. 395, 
87 S. Ct. 1801 (1967). 

Following the lead of Congress, many 
states, including Florida, have also leg- 
islated the field of arbitration. Like §2 
of the FAA, F.S. §682.01, et seg., known 
as the “Florida Arbitration Code,” spe- 
cifically provides that a written contrac- 
tual provision for the settlement by ar- 
bitration of any controversy shall be 
valid, enforceable, and irrevocable 
without regard to the justiciable char- 
acter of the controversy. The code pro- 
vides a mechanism whereby parties to 
an arbitration agreement may seek to 
compel its performance, and it man- 
dates that courts confirm arbitration 
awards unless one of the specified (and 
narrow) grounds for vacating an award 
is established. See F.S. §§682.12, 
682.13. 

Based upon the dictates of pertinent 
legislation, both federal and state 
courts have embraced the view that 
“any doubts concerning the scope of 
arbitrable issues should be resolved in 
favor of arbitration.” Moses H. Cone, 
103 S. Ct. at 941, as well as the corol- 
lary axiom that “arbitration is a favored 
means of dispute resolution and courts 
shall indulge every reasonable pre- 
sumption to uphold proceedings result- 
ing in an award.” Roe v.Amica Mut. Ins. 
Co., 533 So. 2d 279, 281 (Fla. 1988). 


Interplay Between the 
FAA and State Laws 
Although federal and most state leg- 


The Supreme Court 
of Florida held that 
parties may 
voluntarily agree to 
allow the collateral 
issue of attorneys’ 
fees to be decided in 
arbitration together 
with the underlying 
dispute 


islation favor arbitration agreements, 
state statutes and case law governing 
the arbitration process vary signifi- 
cantly. In many instances, state law is 
inconsistent with either explicit or im- 
plicit provisions of the FAA. For ex- 
ample, F.S. §682.11 provides that cer- 
tain expenses, not including attorneys’ 
fees, shall be paid as provided in the 
award. This provision was initially in- 
terpreted as prohibiting arbitrators 
from awarding attorneys’ fees. Insur- 
ance Co. of North America v. Acousti 
Eng’g Co., 579 So. 2d 77 (Fla. 1991). 
The Supreme Court of Florida, rely- 
ing upon the current policy expanding 
the scope of arbitrable issues, recently 
receded from this restrictive view and 
held that parties may voluntarily agree 
to allow the collateral issue of attorneys’ 
fees to be decided in arbitration to- 
gether with the underlying dispute. 
Turnberry Assocs. v. Service Station Aid, 
651 So. 2d 1173 (Fla. 1995). The court 
nevertheless maintained the position 
that an arbitrator has no authority to 
award attorneys’ fees absent an express 
waiver of what it described as a “statu- 
tory right” to have the court decide the 
fee issue. Jd. In contrast, cases decided 
under the FAA have held that an agree- 
ment for the arbitration of any contro- 
versy between the parties provides ar- 
bitrators with the authority to award 
attorneys’ fees as part of their broad 
power to fashion appropriate remedies, 
provided an underlying statutory or 
common law basis for the award of such 
fees is present. See Todd Shipyards 
Corp. v. Cunard Line, Ltd., 943 F.2d 
1056 (9th Cir. 1991); Prudential-Bache 
Securities, Inc. v. Depew, 814 F. Supp. 
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1081 (M.D. Fla. 1993). 

Similarly, while the FAA is silent on 
the issue of whether arbitrators have 
the authority to award punitive dam- 
ages, some states, such as New York, 
have denied arbitrators such authority, 
even if agreed upon by the parties. See 
Garrity v. Iyle Stuart, Inc., 40 N.Y.2d 
354, 386 N.Y.S.2d 831, 353 N.E.2d 793 
(1976). This prohibition rests on the 
premise that the enforcement of an 
arbitrator’s award of punitive damages, 
as a purely private remedy, violates 
public policy. Other states go even fur- 
ther by rendering pre-dispute written 
arbitration agreements invalid and 
unenforceable. See, e.g., Ala. Code §8- 
1-4(3)(1993). These examples of situa- 
tions where state law can impair an 
otherwise broad and unrestricted arbi- 
tration agreement are merely illustra- 
tive and not exhaustive. 

In Southland, the Supreme Court ad- 
dressed the question of whether a par- 
ticular state law governing arbitration 
agreements conflicted with the FAA, 
thereby violating the supremacy clause 
of the U.S. Constitution. In Southland, 
a franchisor and certain of its franchi- 
sees entered into contracts providing 
that any controversy or claim arising 
out of, or relating to, their agreements 
would be settled by arbitration. 

Ignoring the arbitration clause, sev- 
eral franchisees filed individual state 
court actions against the franchisor al- 
leging fraud, oral misrepresentation, 
breach of contract, breach of fiduciary 
duty, and a violation of the disclosure 
requirements of the California Fran- 
chise Investment Law. Despite the 
breadth of the arbitration provision, the 
California Supreme Court refused to 
compel arbitration of the Franchise In- 
vestment Law claims, relying upon a 
section within the statute providing 
that any condition, stipulation, or pro- 
vision requiring any franchisee to waive 
compliance with any provision of the 
law is unenforceable. The state court 
interpreted this provision to require ju- 
dicial consideration of claims brought 
under that statute and concluded that 
it did not run afoul of the FAA. 

Reversing, the U.S. Supreme Court 
initially observed that the FAA rests on 
the authority of Congress to enact sub- 
stantive rules under the commerce 
clause. In exercising this authority, 
Congress withdrew the power of the 
states to require a judicial forum for the 
resolution of claims which the contract- 
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ing parties agreed to resolve by arbi- 
tration. There is nothing in the act in- 
dicating that the broad principal of en- 
forceability, as reflected in §2, is 
“subject to any additional limitations 
under state law.” Southland, 104 S. Ct. 
at 858. Recognizing that the purpose of 
the act was to assure those who bar- 
gained for arbitration that their expec- 
tations would not be undermined by 
federal judges, or by state courts or leg- 
islatures, the Southland Court held 
that in creating a substantive rule ap- 
plicable in state and federal courts, 
Congress intended to foreclose state 
legislative attempts to undercut the 
enforceability of arbitration agree- 
ments. 

Applying this same reasoning, the 
Court, three years later, concluded that 
the FAA preempts a provision within 
the California Labor Code authorizing 
employees to maintain an action for 
wages, despite the existence of an 
agreement to arbitrate any controversy 
between the employee and his or her 
employer. Perry v. Thomas, 482 U.S. 
483, 107 S. Ct. 2520 (1987). 

During its most recent term, the 
Court also held that a Montana stat- 
ute requiring notice that a contract 
compelling mandatory arbitration be 
“typed in underlined capital letters on 
the first page of the contract” conflicted 
with, and was therefore displaced by, 
the FAA's broad enforceability mandate. 
Doctor’s Assocs. v. Casarotto, ____ U.S. 
__, 116 S. Ct. 1652 (1996). See also 
David L. Threlkeld & Co. v. 
Metaligesellschaft, Ltd., 923 F.2d 245 
(2d Cir. 1991) (Vermont statute voiding 
certain arbitration agreements pre- 
empted by FAA); S+L+H S.p.A. v. 
Miller-St. Nazianz, Inc., 988 F.2d 1518 
(7th Cir. 1993) (Wisconsin Fair Dealer- 
ship Law could not void choice of par- 
ties to arbitrate dispute). 


Effect of Choice 
of Law Provisions 

While the Southland, Perry, and 
Doctor’s Associates cases confirm that 
the FAA preempts any state law that 
infringes upon or restricts a valid arbi- 
tration agreement, the question re- 
mained whether arbitration agree- 
ments containing a choice of law 
provision evidence an intent on the part 
of the parties to apply a state law that 
conflicts with the FAA's broad policy of 
enforcement. In other words, was the 
conflicting state law preempted by the 
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question of 
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FAA, as would be the case absent the 
choice of law clause, or did the generic 
choice of law provision operate to in- 
corporate the anti-arbitration state law 
into the agreement? The Supreme 
Court first addressed this issue in Volt 
Info. Sciences, Inc. v. Board of Trustees 
of Leland Stanford Junior Univ., 489 
U.S. 468, 109 S. Ct. 1248 (1989). 

In Volt, the parties entered into a con- 
struction contract for the installation 
of a system of electrical conduits in the 
appellee’s college campus. The contract 
contained an agreement to arbitrate all 
disputes between the parties arising 
out of, or relating to, the contract or the 
breach thereof, as well as a choice of 
law clause providing that the agree- 
ment would be governed by the law of 
the place where the project was located, 
which was California. 

When a dispute arose regarding com- 
pensation to be paid under the agree- 
ment, the appellant made a formal de- 
mand for arbitration. In response, the 
appellee filed an action in state court 
alleging fraud and breach of contract, 
and brought third party claims for in- 
demnity against two other companies 
involved in the construction project, 
with whom it did not have an arbitra- 
tion agreement. The appellee then 
moved to stay the arbitration proceed- 
ings in accordance with a provision 
within the California Civil Procedure 
Code that permitted a court to stay ar- 
bitration pending resolution of related 
litigation between a party to the arbi- 
tration agreement and third parties not 
bound by the arbitration agreement, 
where there was a possibility of conflict- 
ing rulings on common issues of law or 
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fact. Applying this provision, the trial 
court stayed the arbitration proceeding 
pending the outcome of the related liti- 
gation. 

The California Court of Appeal af- 
firmed, holding that by specifying that 
their contract would be governed by the 
law of the place where the project was 
located, the parties had incorporated 
the California rules of arbitration into 
their agreement. Since the purpose of 
the FAA was to provide for the enforce- 
ment of privately negotiated arbitration 
agreements, the California court con- 
cluded that federal law did not have 
preemptive effect in a case where the 
parties had chosen in their arbitration 
agreement to abide by state rules of 
arbitration. 

After accepting review, the Supreme 
Court reiterated that the interpretation 
of private contracts is ordinarily a ques- 
tion of state law which it did not sit to 
review. Volt, 104 S. Ct. at 1253. The 
Court then concluded that the Califor- 
nia courts’ interpretation of the choice 
of law provision to mean that the par- 
ties intended to apply the California 
rules of arbitration, including the stay 
provision, did not offend the federal 
policy favoring arbitration since there 
is no federal policy favoring arbitration 
“under a certain set of procedural 
rules.” Jd. at 1254. Emphasizing that 
the FAA does not reflect a congressional 
attempt to occupy the entire field of 
arbitration, the Court found that noth- 
ing in the California statute conflicted 
with the accomplishment and execution 
of the objectives of Congress, so as to 
undermine the goals and policies of the 
FAA. Id. at 1256. 

After the Court issued its decision in 
Volt, litigants began to rely upon choice 
of law provisions in an attempt to di- 
vest arbitrators of the authority to en- 
ter awards which, in the absence of the 
choice of law provision, would clearly 
be permissible. The most glaring ex- 
ample was posed by cases where the 
underlying contract incorporated the 
law of a state that did not allow arbi- 
trators to award punitive damages. 

Prior to Volt, courts had generally re- 
jected such arguments, concluding that 
choice of law provisions in a contract 
governed by the FAA merely designated 
the substantive law that arbitrators 
must apply, but did not deprive the ar- 
bitrators of their authority to award a 
particular remedy. See Bonar v. Dean 
Witter Reynolds, Inc., 835 F.2d 1378 
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(11th Cir. 1988). Seizing upon Volt, 
which by implication rejected this sub- 
stantive law limitation, litigants per- 
suaded certain courts that a general 
choice of law clause evidenced the par- 
ties’ intent to incorporate a given state’s 
complete body of law, including statutes 
and case law governing the arbitration 
process and restricting the authority of 
arbitrators to award particular relief. 
See Barbier v. Shearson Lehman 
Hutton, Inc., 948 F.2d 117 (2d Cir. 1991). 

Other courts disagreed and continued 
to look to federal common law to decide 
the scope of an arbitration panel’s au- 
thority, notwithstanding the presence 
of a choice of law provision. See 
Raytheon Co. v. Automated Business 
Sys., 882 F.2d 6 (1st Cir. 1989); Lee v. 
Chica, 983 F.2d 883 (8th Cir. 1993). This 
conflict among the federal circuits 
caused the Supreme Court once again 
to address the effect choice of law 
clauses have on otherwise unbridled 
arbitration agreements. 

In Mastrobuono v. Shearson Lehman 
Hutton, Inc., ___ U.S. __, 115 S. Ct. 
1212 (1995), the Court was presented 
with a securities trading account con- 
tract specifying that it would “be gov- 
erned by the laws of the State of New 
York.” Id. at 1217. In the underlying 
arbitration, the respondents argued 
that this clause incorporated New 
York’s rule prohibiting arbitrators from 
awarding punitive damages and 
thereby divested the arbitration panel 
of authority to enter such an award. 
The arbitration panel disagreed and 
issued a punitive damage award. Dur- 
ing post-arbitration proceedings, the 
district court vacated the punitive dam- 
age award based upon the choice of law 
provision. The U.S. Court ofAppeals for 
the Seventh Circuit affirmed, relying in 
large part on the Supreme Court’s Volt 
decision. See Mastrobuono v. Shearson 
Lehman Hutton, Inc., 20 F.3d 713 (7th 
Cir. 1994). 

To resolve this conflict, the Supreme 
Court first observed that the FAA’s pro- 
arbitration policy did not operate with- 
out regard to the wishes of the contract- 
ing parties. Mastrobuono, 115 S. Ct. at 
1216. Citing Volt, the Court reiterated 
that, just as parties may limit by con- 
tract the issues which they will arbi- 
trate, so too may they specify by con- 
tract the rules under which that 
arbitration will be conducted. Jd. On the 
other hand, the Court also emphasized 
that when contracting parties agree to 
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arbitrate all claims, including claims 
for punitive damages, the FAA ensures 
that their agreement will be enforced 
according to its terms, even if a rule of 
state law would otherwise exclude such 


To support its conclusion that the con- 
tract did not express an intent to pre- 
clude an award of punitive damages, 
the Court found that, at most, the 
choice of law clause introduced an am- 
biguity in the arbitration agreement 
that should be construed against the 
interest of the party that drafted it. 
Mastrobuono, 115 S. Ct. at 1219. The 
Court also emphasized that the agree- 
ment should be read to give effect to all 
its provisions and to render them con- 
sistent with each other, and held that 
the generic New York choice of law pro- 
vision did not operate to limit the scope 
of the broad arbitration clause by di- 
vesting the arbitrators of authority to 
award punitive damages. The Court 
also noted in passing that it was un- 
likely that customers signing such an 
agreement were actually aware of New 
York’s bifurcated approach to punitive 
damages, or had any idea that by sign- 
ing the agreement they might be giv- 
ing up an important substantive right. 


claims from arbitration. Jd. The Court Id. 


therefore concluded that “the case be- 
fore us comes down to what the contract 
has to say about the arbitrability of 
petitioners’ claim for punitive dam- 
ages.” Id. 

Addressing that issue, the Court 
pointed out that two contractual provi- 
sions were at issue; the first being the 
choice of law provision, and the second 
being the recitation that “any contro- 
versy” arising out of the transactions 
between the parties shall be settled by 
arbitration. Mastrobuono, 115 S. Ct. at 
1217. The agreement contained no ex- 
press reference to punitive damage 
claims. The Court then proceeded to 
resolve the issue through common law 
contract interpretation analysis. It con- 
cluded that the choice of law provision, 
when viewed in isolation, could reason- 
ably be read as merely a substitute for 
the conflicts of law analysis that other- 
wise would determine which substan- 
tive law to apply to disputes arising out 
of the contractual relationship. Jd. The 
Court also opined that even if the ref- 
erence to the laws of the State of New 
York was more than a substitute for 
ordinary conflicts of law analysis, the 
provision could be read to include only 
New York substantive rights and obli- 
gations, and not the state’s allocation 
of power between alternative tribunals. 
Id. It was clear, however, that neither 
provision contained an unequivocal ex- 
clusion of punitive damage claims. 
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What is significant about the 
Mastrobuono decision is that it does not 
rest upon any federal versus state law 
constitutional analysis. Rather, the 
Court, consistent with its prior deci- 
sions, reiterated that arbitration agree- 
ments should be enforced according to 
their terms and that issues regarding 
the scope of an arbitration clause 
should be controlled by the intent of the 
parties. 

In Volt, the Court did not disturb the 
state court’s conclusion that the choice 
of law clause incorporated state proce- 
dural rules governing arbitration, one 
of which called for arbitration to be 
stayed pending resolution of a related 
judicial proceeding. That procedural 
rule, however, related only to the order 
of the proceedings. It did not affect the 
enforceability of the arbitration agree- 
ment itself, nor did it limit the author- 
ity of the arbitrators. Under such cir- 
cumstances, the Court held that 
applying that state rule would not un- 
dermine the goals and policies of the 
FAA. By contrast, in Mastrobuono, the 
Court engaged in its own contractual 
interpretation and concluded that the 
choice of law provision could not oper- 
ate to incorporate a state law that 
would impair the ability of the arbitra- 
tor to issue a remedial award (i.e., pu- 
nitive damages). 

The message derived from these de- 
cisions is, in this author’s opinion, clear. 
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Generic choice of law provisions cannot 
be used to incorporate into an arbitra- 
tion agreement state law which, in the 
absence of the choice of law provision, 
would be preempted by the FAA. But, 
as was the case in Volt, state procedural 
rules that do not undermine the en- 
forceability of an otherwise valid con- 
tract to arbitrate may be deemed to 
have been incorporated into contracts 
through choice of law provisions. And 
as courts, including the U.S. Supreme 
Court, have consistently reminded, 
nothing in the FAA prevents a party 
from explicitly excluding claims, includ- 
ing statutory claims and punitive dam- 
age claims, from the scope of an agree- 
ment to arbitrate. Mitsubishi Motors 
Corp. v. Soler Chrysler-Plymouth, Inc., 
473 U.S. 614, 105 S. Ct. 3346 (1985); 
Raytheon Co. v. Automated Business 
Sys., 882 F.2d 6 (1st Cir. 1989) (parties 
that want arbitration provisions to ex- 
clude punitive damages claims are free 
to draft agreements that do so explic- 
itly); Marschel v. Dean Witter Reynolds, 
Inc., 609 So. 2d 718 (Fla. 2d DCA 1992) 
(parties are free to limit scope of arbi- 
tration agreement or to designate that 
certain issues such as limitation de- 
fenses will not be arbitrable). 

While deciphering the interplay be- 
tween federal and state arbitration 
rules is not an easy task, the decisions 
discussed above establish certain fun- 
damental principles. The FAA undeni- 
ably evidences a liberal policy favoring 
arbitration agreements, without regard 
to any contrary state substantive or 
procedural policies. 

Any state body of law, either statu- 
tory or common, that conflicts with the 
underlying purpose of the FAA must, 
under the weight of the supremacy 
clause, “give way.” Perry, 107 S. Ct. at 
2526. The act does not, however, man- 
date the arbitration of claims. It sim- 
ply guarantees the enforcement of pri- 
vately negotiated arbitration agree- 
ments according to their terms. Volt, 
109 S. Ct. at 1248 (1989). Parties are, 
therefore, free to choose to abide by 
state rules that govern any aspect of 
the arbitration, just as they are free to 
contractually limit the issues that will 
be arbitrated or the relief that the ar- 
bitrators may award. An intent to do 
so, however, must be explicit and will 
not be inferred through generic choice 
of law clauses when such an inference 
will affect the enforceability of, or place 
substantive restrictions upon, the ar- 


bitration agreement itself. These prin- 
ciples apply to arbitration agreements 
within the purview of the act, whether 
the issue is presented in state or fed- 
eral court, Southland, 104 S. Ct. at 859, 
which begs the question of when a con- 
tract “evidence[s] a transaction involv- 
ing interstate commerce,” thereby im- 
plicating the FAA’s broad enforcement 
policy. 

The answer to this question is criti- 
cal because absent the applicability of 
the FAA, state law will control, even 
when a particular jurisdiction renders 
predispute arbitration agreements to- 
tally unenforceable. See Howard Fields 
& Assocs. v. Grand Wailea Co., 848 F. 
Supp. 890 (D. Haw. 1993). 


An Interstate 
Commerce Transaction 

To satisfy the jurisdictional reach of 
§2 of the FAA, several state and fed- 
eral courts initially interpreted the act 
to require the parties to have contem- 
plated an interstate commerce connec- 
tion. This “contemplation of the parties” 
test focused not on whether the trans- 
action implicated interstate commerce, 
but whether the parties, at the time 
they entered into the transaction and 
accepted the arbitration clause, con- 
templated substantial interstate activ- 
ity. If the parties did not contemplate 
an interstate commerce connection, 
these courts refused to apply the act, 
even though interstate commerce con- 
cerns were clearly implicated. Other 
courts interpreted the act’s jurisdic- 
tional scope as reaching to the limits of 
Congress’ commerce clause power and 
attaching to any transaction which, in 
fact, involved interstate commerce. 

In Allied-Bruce Terminix Cos., Inc. v. 
Dobson, __ U.S. ___, 115 S. Ct. 834 
(1995), the Supreme Court resolved this 
conflict and concluded that the phrase 
“involving commerce” as used in the act 
was the functional equivalent of the 
phrase “affecting commerce” which has 
been interpreted as signaling a congres- 
sional intent to exercise its commerce 
clause powers to the fullest extent. The 
Court held this broad interpretation 
was consistent with the act’s basic pur- 
pose of putting arbitration provisions 
“on the same footing” as other contracts 
and with Congress’ intent to provide for 
the enforcement of arbitration agree- 
ments within the full reach of the com- 
merce clause. Jd. at 840. Finding that 
the “contemplation of the parties” stan- 
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dard would simply invite disputes re- 
garding what was initially contem- 
plated by the parties, the Court rea- 
soned that such a result would promote 
the type of costly litigation the act was 
designed to avoid. Id. at 841. 

The Court also believed that resolu- 
tion of the “contemplation of the par- 
ties” analysis would often turn on hap- 
penstance and reasoned that extending 
the reach of the act to any contract that 
implicated interstate commerce would 
be consistent with its earlier pro- 
nouncements holding that the act dis- 
placed contradictory state law. The 
Court therefore adopted a “commerce 
in fact” interpretation of the act’s juris- 
dictional language, holding that the 
legislation was triggered when the 
transaction involved interstate com- 
merce, even if the parties did not con- 
template any significant interstate 
commerce connection. Jd. at 843. 

Applying the “commerce in fact” stan- 
dard adopted in Allied-Bruce, it is ob- 
vious that most contractual arrange- 
ments will fall within the purview of 
the FAA. Allied-Bruce itself involved a 
case in which the respondent, a home- 
owner in Alabama, had bought a life- 
time “termite protection plan” from the 
local office of Allied-Bruce Terminix 
Company, a franchise of Terminix In- 
ternational Company. Based upon the 
multi-state nature of Allied-Bruce’s 
business, and the fact that materials it 
used came from outside Alabama, the 
parties did not even contest whether 
the transaction involved interstate 
commerce, even though they had “con- 
templated” a transaction that was pri- 
marily local. One should therefore as- 
sume that any commercial contract of 
significance will in all likelihood impli- 
cate, and be governed by, the FAA. 


The Question of Arbitrability 

1) What Claims Are Arbitrable? 

Because both federal and state courts 
have embraced a liberal policy guaran- 
teeing the enforcement of arbitration 
agreements, it is generally accepted 
that absent the parties’ clear intent to 
the contrary, broad arbitration clauses 
will apply to a wide variety of claims, 
including those founded on statutory 
rights. See Gilmer v. Interstate / Johnson 
Lane Corp., 500 U.S. 20, 111 S. Ct. 1647 
(1991) (age discrimination claim); 
Shearson/American Express, Inc. v. 
McMahon, 482 U.S. 220, 107 S. Ct. 2332 
(1987) (Securities Exchange Act and 
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RICO claims); Mitsubishi Motors Corp., 
105 S. Ct. at 3348 (international anti- 
trust claims); Folkways Music Publish- 
ers, Inc. v. Weiss, 989 F.2d 108 (2d Cir. 
1993) (copyright claims); Richardson 
Greenshields Sec., Inc. v. McFadden, 
509 So. 2d 1212 (Fla. 2d DCA 1987) 
(claim involving violation of state wire- 
tap statute). 

In determining whether particular 
claims are arbitrable, the parties’ in- 
tentions, construed in favor of 
arbitrability, control, but courts will 
nevertheless carefully review arbitra- 
tion agreements “in order not to force a 
party to submit to arbitrate a question 
which he did not intend to be so sub- 
mitted.” G & N Constr. Co. v. Kirpatov- 
sky, 181 So. 2d 664, 667 (Fla. 3d DCA 
1966). See also Road Sprinkler Fitters 
Local Union No. 669 v. Independent 
Sprinkler Corp., 10 F.3d 1563 (11th Cir. 
1994) (duty to arbitrate arises out of 
contract and party cannot be required 
to arbitrate any dispute outside scope 
of agreement). 

Based upon these principles, courts 
have held that broad clauses providing 
for the arbitration of “any and all con- 
troversies” or “any dispute” relating to 
or arising out of a particular agreement 
will encompass all claims of any nature 
arising out of the relationship between 
the parties, including tort claims. Gre- 
gory v. Electro-Mechanical Corp., 83 
F.3d 382 (11th Cir. 1996); Grektorp v. 
City Towers of Florida, Inc., 644 So. 2d 
613 (Fla. 2d DCA 1994). In such circum- 
stances, only the most forceful evidence 
of an intent to exclude the claim from 
arbitration can prevail. Beaver Coaches, 
Inc. v. Revels Nationwide R.V. Sales, 


22 THE FLORIDA BAR JOURNAL/DECEMBER 1996 


Inc., 543 So. 2d 359 (Fla. 1st DCA 1989). 
On the other hand, more restrictive 
clauses, such as those providing for ar- 
bitration relating to “the interpretation, 
performance, or breach of any provi- 
sion. . .” of an agreement have been held 
not to cover disputes, such as tort 
claims, which do not raise an issue the 
resolution of which requires a reference 
to or construction of some portion of the 
contract itself. See, e.g., Terminix Int’l 
Co., L.P. v. Michaels, 668 So. 2d 1013 
(Fla. 4th DCA 1996); see also CSE, Inc. 
v. Barron, 620 So. 2d 808 (Fla. 2d DCA 
1993). The question of whether a claim 
falls within the scope of an arbitration 
agreement turns on the nature of 
the underlying dispute, rather than 
labels attached to the legal causes of 
action asserted. Gregory, 83 F.3d 382, 
384. 

Since the issue of arbitrability often 
turns upon precise contract language, 
it is incumbent upon counsel, retained 
to draft arbitration agreements, to in- 
quire as to whether the client desires 
to arbitrate all controversies, including 
tort and statutory claims, or wishes to 
arbitrate only those claims requiring a 
reference to, or interpretation of, the 
underlying contract. 

The arbitration provision should be 
drafted so as to clearly memorialize the 
client’s intent, and should explicitly 
exclude any claims the client does not 
want to submit to arbitration. Ex- 
amples could be tort claims, statutory 
claims, claims for punitive damages, or 
claims for attorneys’ fees. While a con- 
tract that clearly and unambiguously 
excludes such claims from the scope of 
the arbitration agreement will be en- 
forced, an ambiguous contractual pro- 
vision could easily result in a client 
being forced to arbitrate claims it never 
intended to submit to alternative dis- 
pute resolution. 

Likewise, practitioners faced with 
situations involving a dispute that may 
be subject to arbitration should thor- 
oughly analyze the applicable arbitra- 
tion provision to determine which 
claims asserted by or against the cli- 
ent are, in fact, arbitrable. Failure to 
assert the existence or enforceability of 
a binding arbitration agreement could 
result in the client’s being deemed to 
have waived the right to arbitrate. On 
the other hand, a failure to analyze the 
contract and apply the correct body of 
case law could result in a client’s being 
forced to arbitrate a claim outside the 
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scope of the arbitration clause. 

2) Do Courts or Arbitrators Determine 
Questions of Arbitrability? 

Because disagreements regarding the 
scope of an arbitration clause often 
arise, courts were presented early on 
with the issue of whether the court or 
the arbitrator had the authority to de- 
cide whether a party had agreed to ar- 
bitrate a particular type of dispute. The 
resolution of this threshold issue is of 
critical importance, since it will dictate 
whether a court or an arbitration panel 
will ultimately determine the underly- 
ing merits of a particular case. 

Not surprisingly, when the Supreme 
Court was called upon to decide this 
question it concluded that just as the 
arbitrability of the merits of a dispute 
depends upon whether a party agrees 
to arbitration, the question of who has 
the primary power to decide arbi- 
trability “turns upon what the parties 
had agreed about that matter.” First 
Options of Chicago, Inc. v. Kaplan, 
__US.____, 115 S. Ct. 1920, 1923 
(1995). 

If the parties agreed to submit the 
arbitrability question itself to arbitra- 
tion, the arbitrators have authority to 
determine this jurisdictional issue. If, 
on the other hand, the parties did not 
agree to submit issues of arbitrability 
to arbitration, then the court should 
decide the question “just as it would 
decide any other question that the par- 
ties did not submit to arbitration, 
namely independently.” Jd. at 1924. As 
it had in the past, the Court again em- 
phasized that this conclusion flowed 
inexorably from the fact that arbitra- 
tion is simply a matter of contract be- 
tween the parties; it is a way to resolve 
those disputes—but only those dis- 
putes—that the parties have agreed to 
submit to arbitration. Jd. 

Following the lead of Mastrobuono, 
the Kaplan Court concluded that when 
deciding whether the parties had 
agreed to arbitrate a certain matter (in- 
cluding arbitrability), courts generally 
should apply ordinary state-law prin- 
ciples that govern the formation of con- 
tracts. Id. It then added an important 
qualification applicable when courts 
decide whether a party has agreed that 
an arbitrator should decide arbi- 
trability: A court should not assume 
that the parties agreed to arbitrate the 
issue of arbitrability unless there is 
clear and unmistakable evidence that 
they did so. Jd. Courts therefore treat 


silence or ambiguity about the question 
of who decides arbitrability differently 
from the way they treat silence or am- 
biguity about the question of whether 
a particular merit-related dispute is 
arbitrable. 

When addressing the latter question, 
the court engages in the presumption 
that any doubts concerning the scope 
of arbitrable issues should be resolved 
in favor of arbitration. In the former 
instance, the presumption is reversed, 
thereby requiring clear and unmistak- 
able evidence that the parties intended 
to submit the arbitrability question to 
arbitration. The reason behind this 
seeming inconsistency is that a failure 
to require clear and unmistakable evi- 
dence on this point might “too often 
force unwilling parties to arbitrate a 
matter they reasonably would have 
thought a judge, not an arbitrator, 
would decide.” Jd. at 1925. Most state 
courts have likewise held the thresh- 
old issues of arbitrability should be 
decided by the courts, not the arbitra- 
tors themselves. See, e.g., Florida Edu- 
cation Association / United v. Sachs, 650 
So. 2d 29 (Fla. 1995) (courts should de- 
termine whether party, by subsequent 
conduct, waived contractual right to 
arbitrate). 

Since courts addressing this issue 
look primarily to the intent of the par- 
ties, counsel drafting arbitration agree- 
ments can dictate where questions of 
arbitrability will be resolved. If it is the 
client’s desire to err on the side of arbi- 
trating all claims, counsel may wish to 
provide in the agreement that all ques- 
tions involved in the dispute between 
the parties, including the arbitrability 
of any controversy, shall be decided by 
the arbitration panel. On the other 
hand, if a client wants to ensure that 
only specified claims will be subjected 
to arbitration, the clause should be 
drafted to explicitly provide that the 
court shall decide all threshold issues 
of arbitrability. Similarly, practitioners 
addressing disputes subject to arbitra- 
tion should carefully review the con- 
tract at issue and, when appropriate, 
request that the court determine the 
threshold arbitrability of a particular 
claim. A failure to timely raise these 
jurisdictional issues could result in the 
client being forced to arbitrate a claim 
outside the scope of the agreement or, 
at the very least, result in the client 
being forced to arbitrate threshold is- 
sues of arbitrability. 


Conclusion 

While cases addressing aspects of the 
arbitration arena are being decided at 
a rapid pace, the authorities discussed 
above clearly convey the message that 
arbitration agreements, like any other 
contract, will be construed to effectu- 
ate the intent of the contracting par- 
ties. In most situations, these agree- 
ments are cloaked with a strong 
presumption of enforceability, and any 
doubts concerning their scope are re- 
solved in favor of arbitration, “whether 
the problem at hand is the construction 
of contract language itself or an allega- 
tion of waiver, delay, or a like defense 
to arbitrability.” Moses H. Cone, 103 S. 
Ct. at 941. 

Parties are nevertheless at liberty to 
draft their arbitration agreements so 
as to exclude any claims they do not 
wish to submit to alternative dispute 
resolution. Drafters therefore should 
consult with their clients and make 
sure that the agreements explicitly 
memorialize their intent. Similarly, 
counsel faced with disputes involving 
arbitration clauses should carefully 
analyze threshold choice of law and 
arbitrability issues at the commence- 
ment of any proceeding. Since these is- 
sues can be outcome-determinative, 
and can dictate the forum in which a 
dispute will be resolved, they should not 
be glossed over or addressed on an “as 
needed” basis.) 
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Florida’s New 
Petroleum Contamination 
Reimbursement Program 


uring the 1996 Regular Ses- 

sion, the Florida Legisla- 

ture passed a bill! that con- 

tinues the 1995 work shut- 
down at sites covered by Florida’s finan- 
cially strapped petroleum cleanup re- 
imbursement program. The bill also 
implements a comprehensive overhaul 
of the reimbursement program that af- 
fects a wide range of interests includ- 
ing property owners, lenders, and con- 
tractors. This article examines the 
background leading up to the 1996 leg- 
islative efforts, including the 1995 work 
moratorium,” and the more significant 
provisions of the 1996 bill. 


The Reimbursement Program: 
A Victim of Its Own Success? 
The petroleum cleanup reimburse- 
ment program was first instituted in 
1986 with the passage of the State Un- 
derground Petroleum Environmental 
Response Act (SUPER Act).* This 
ground-breaking legislation paved the 
way for a framework that addressed 
cleanup of petroleum-contaminated 
sites, in particular those sites reported 
and registered pursuant to the Early 
Detection Incentive (EDI) program.‘ 
Sites reported by the owner or opera- 
tor under the EDI program before the 
legislative deadline were eligible for 
restoration funding. To fund the pro- 
gram, the SUPER Act created the In- 
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land Protection Trust Fund (IPTF), 
which receives its revenues primarily 
from an excise tax on each barrel of 
petroleum products.® 

Under the EDI program, the Florida 
Department of Environmental Protec- 
tion (“the department” or DEP) devel- 
oped a prioritization schedule utilizing 
a scoring system that ranks highest the 
most environmentally hazardous sites.® 
The original program offered the owner 
a choice between having a state contrac- 
tor clean up the site or the owner fund- 
ing the cleanup through a private con- 
tractor and being reimbursed later by 
the program.’ Most owners chose the 
state contractor, due to the risks asso- 
ciated with the reimbursement option. 
Soon, however, it became obvious that 
thousands, not hundreds of sites, were 
being reported, and the state was forced 
to rely more on private reimbursement 
cleanups. Thus, later legislative ses- 
sions added several attractive features 
to the reimbursement program that led 
to a rapid expansion of claims under the 
program. 

First, beginning in 1987, an owner/ 
operator could be reimbursed after com- 
pleting each task, as opposed to com- 
pleting the entire job, which often took 
years.® Second, interest was provided 
in 1992 for overdue claims.® Finally, 
contractors were not required to obtain 
approval from the department prior to 
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cleanup of a site. The contractor sim- 
ply submitted its reimbursement claim 
after each task, and the department 
began processing the claim on a first- 
come, first-served basis regardless of 
the environmental threat posed by the 
site.’ 

The reimbursement option under the 
EDI program was a huge success. It was 
later extended to allow additional sites 
to apply." Following the EDI program, 
the legislature created several other 
reimbursement programs to remediate 
petroleum product contamination.” 
These include the Petroleum Liability 
Insurance Program (later renamed the 
Petroleum Liability and Restoration 
Insurance Program (PLIRP)) in 1988" 
and the Abandoned Tank Restoration 
Program (ATRP) in 1990."* And even for 
those who failed to qualify for these 
programs, there was the “Good Samari- 
tan” provision, which allowed them to 
seek reimbursement if they cleaned up 
their contaminated property and were 
not associated with the pollution. 

Soon the number of sites enrolled in 
the programs ballooned; as of early 
1995, there were 5,600 sites with work 
in progress.'* The number of reimburse- 
ment claims and the backlog of unpaid 
claims rose accordingly. By late 1995, 
the backlog of applications for claims 
submitted under the reimbursement 
program totalled $266 million, with a 
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portion of these claims drawing inter- 
est.!’7 Other outstanding claims not yet 
submitted were estimated at an addi- 
tional $63 million, bringing the total 
outstanding claim amount to $323 mil- 
lion.’® This amount far outstripped the 
approximately $100 million that was 
and continues to be available for 
cleanup each year from the IPTF. Of 
particular concern were the many low- 
priority ranked sites that accounted for 
approximately 50 percent of the ongo- 
ing site cleanups and low- and mid-pri- 
ority sites comprising almost 80 percent 
of the reimbursed amounts.’® 

In 1994, the reimbursement program 
came under criticism for the rising 
backlog, coupled with charges of poor 
management and lack of cost controls. 
A statewide grand jury ultimately in- 
vestigated, issuing a report critical of 
the program.” 


1995 Moratorium Bill 

To get a handle on the growing back- 
log and continued flood of new claims, 
in 1995 the legislature acted quickly 
and passed a “moratorium” bill,”' sus- 
pending reimbursement for certain 
work commenced after March 27, 
1995.” 

The 1995 moratorium bill immedi- 
ately shut down state-funded cleanup 
of hundreds of low-priority sites across 
the state.” For work to begin again, pre- 
approval from the department was re- 
quired for the scope of work and costs 
associated with site rehabilitation.” 
Thus, the first-come, first-served sys- 
tem was replaced with a system that 
concentrated on the worst sites first. 

The immediate effect of the bill was 
to stop the financial bleeding and give 
the legislature some breathing room to 
work out a consensus on overhauling 
the program. A legislative task force 
convened, and two comprehensive bills 
circulated in a concerted effort by both 
houses to address the program’s finan- 
cial woes. The respective House and 
Senate committees reported favorably 
on the bills, but neither house adopted 
them.” 

Over the second half of 1995, the ef- 
fects of the moratorium became clear. 
Several Florida-based petroleum con- 
tamination remediation companies ex- 
perienced work slowdowns and either 
scaled back work or became insolvent.” 
On the public sector side, the morato- 
rium was criticized by South Florida 
representatives who were concerned 


The “moratorium” 
bill, passed by the 
legislature in 1995, 
imposes 
comprehensive cost- 
saving measures to 
reduce 
reimbursement 
claims and the 


financial burden on 
the IPTF 


about the cleanup delays, in particular 
the work shut-down at many low- 
ranked sites in Broward and Dade 
counties.”’ 

The moratorium language also gen- 
erated uncertainty. For example, many 
lending and real estate transactions 
were based on the assumption that a 
low-priority site would be cleaned up. 
What would happen to the site now that 
cleanup had been discontinued? What 
criteria would ultimately govern pre- 
approval of funded work? If the work 
did not resume, would the property be 
the subject of an enforcement by some 
local governments or a lawsuit by a 
third party? In order to address these 
and other issues, the department issued 
several memoranda explaining the pre- 
approval system and imposing price 
templates to arrive at unit costs for 
various rehabilitation programs tasks 
and standard formats for contractors to 
be used as guidance in submitting pro- 
posals.” 

Questions persisted, however, and 
pressure mounted for the legislature to 
enact a comprehensive fix to the 
program’s financial and technical prob- 
lems. In particular, the department 
needed guidance from the legislature 
as to how to finance and pay off the 
backlog.”® 


The 1996 Legislation 

The House Natural Resource Com- 
mittee convened a workgroup during 
the summer and fall of 1995 and early 
1996, in order to develop legislation 
agreeable to interested parties. Some 
of these ideas made their way into draft 
legislation. During the 1996 Regular 
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Session, CS/HB 1127 circulated 
through various committees, prompting 
vigorous debate and numerous amend- 
ments. Near the end of the session, the 
bill appeared on the House and Senate 
floor and, to the surprise of many, 
passed with remarkably little floor de- 
bate. It became effective July 1, 1996. 

What does the bill do? Most impor- 
tantly, it imposes comprehensive cost- 
saving measures to reduce reimburse- 
ment claims and the financial burden 
on the IPTF. The bill restructures the 
program in several ways to implement 
the changes imposed by the morato- 
rium bill and offers other streamlining 
changes. Finally, the bill creates a new 
amnesty program that provides an op- 
portunity for state-funded cleanups at 
sites not eligible under other programs. 
These provisions are discussed in de- 
tail below. 
© The Backlog 

The “Achilles heel” of the program 
was the huge backlog of unpaid reim- 
bursement claims. Without addressing 
that issue, no headway could be made 
on proper cost control mechanisms for 
cleanup of the remaining sites. The 
basic dilemma was whether to pay the 
backlog with the income stream from 
the fund alone. Contractors would be 
paid quickly, but less money would be 
available for cleanup halted under the 
moratorium. On the other hand, if the 
state borrowed the money through a 
financing arrangement (e.g., issuance 
of certificates or other evidence of in- 
debtedness), the backlog would be paid 
off quickly but additional interest 
would be accrued by the state that could 
otherwise be used for cleanup.” 

After heated debate in committee, the 
legislature opted for early payoff of the 
backlog. The bill creates a not-for-profit 
corporation, the Inland Protection Fi- 
nancing Corporation (IPFC), to issue 
certificates or other evidence of indebt- 
edness to pay the backlog. The IPFC 
receives an annual appropriation from 
the IPTF of up to $65 million per fiscal 
year to pay the backlog, and the term 
of any evidence of indebtedness is re- 
stricted to six years.*! 

In an effort to make more funds avail- 
able to pay off the backlog, the bill im- 
poses a discounting feature that forces 
applicants seeking reimbursement to 
take a discount after January 1, 1997. 
The bill requires DEP to establish a 
payout schedule based on $100 million 
in annual revenues, and it directs the 
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IPFC to pay applicants an amount of 
approved claims discounted by 3.5 per- 
cent.” 

With the backlog repayment sched- 
uled at $65 million per year, an addi- 
tional $65 million will be available for 
new work (which includes $10 million 
for the pre-approved voluntary cleanup, 
discussed below), state-contracted 
cleanups, and amnesty programs. The 
rest of the fund revenue ($30 million) 


Researching a Bar 
Journal article? 


Use the subject and 
author index printed 
in this 
December issue. 


And...use The Florida 
Bar site on the World 
Wide Web to research 
articles. A three-year 
subject index is 
offered at 


http://www.FLABAR.org 


will be spent on enforcement and ad- 
ministrative costs.* 

© Pre-approval in Priority Order /Cri- 
teria Imposed 

The bill adopts the pre-approval sys- 
tem that was first addressed in the 
1995 moratorium bill, and it requires 
that all program tasks initiated on or 
after March 29, 1995, be conducted on 
a pre-approved basis in priority order, 
with sites posing the greatest threat 
addressed first. 

How will the department approve 
costs and rehabilitation actions? The 
legislation gives some flexibility to the 
department in this area. For example, 
the department is authorized to utilize 
competitive bid procedures or negoti- 
ated contracts.* On the other hand, to 
exclude “fly-by-night” operations, the 
new law requires contractors to meet 
certain “beefed up” minimum criteria 
to participate in the program.** The 
department also may withhold up to 25 
percent of the payment due (or require 
a performance bond) to assure that the 
contractor satisfactorily completes the 
work. In addition, the department may 
terminate the contractor’s eligibility for 
participation in the program if the con- 
tractor fails to perform its contractual 
duties.*’ 

There are also certain exceptions to 
cleanup based on priority order. Own- 
ers/operators of high-priority sites 
scored above 50 that are in the reme- 
dial action phase (and allowed to con- 
tinue work under the moratorium bill) 
may request approval to complete site 
rehabilitation under the new pre-ap- 
proval process. Although this allows 
some sites to be cleaned up ahead of 
others with higher scores, it avoids dis- 
rupting ongoing cleanup activities.* 
® Deadline for Remaining Work in 
Progress 

As noted, the moratorium bill shut 
down work at many sites. Those sites 
authorized to continue despite the 
moratorium were allowed no further 
reimbursement under the reimburse- 
ment program as of August 1, 1996. 
Thereafter, reimbursement applica- 
tions for partially completed tasks may 
be submitted. All reimbursement appli- 
cations must be submitted by Decem- 
ber 31, 1996.* 

* Risk-Based Corrective Action (RBCA) 
Approach 

When does the legislation deem a 
rehabilitated site to be clean? During 
the 1995 and 1996 legislative sessions, 
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many argued that the financial con- 
straints imposed on the program neces- 
sitated an RBCA approach.” This ap- 
proach allows the department to 
authorize cleanup of sites to “target lev- 
els” lower than those levels currently 
allowed. Although only intended for 
sites where public drinking water re- 
sources would not be affected, the 
RBCA concept generated a good deal of 
controversy, and was partly responsible 
for the legislative breakdown in 1995.* 

Ultimately, the department could in- 
corporate RBCA principles in establish- 
ing its cleanup criteria rule. The bill 
lists various factors that DEP must con- 
sider.” First, the point of compliance— 
ordinarily at the source of the petro- 
leum contamination—may, under 
certain conditions, be temporarily 
moved to the property boundary if 
cleanup (including cleanup by natural 
attenuation) is progressing.“ Further, 
the department may extend the point 
of compliance beyond the property 
boundary to facilitate natural attenu- 
ation, provided there are no adverse 
environmental impacts. This latter pro- 
vision was somewhat controversial and 
language was added to require public 
notice of the extension.“ Specifically, 
where RBCA allows temporary exten- 
sion of the point of compliance beyond 
the property boundary, notice to local 
governments and the affected adjacent 
landowner is required.* 

Second, although the cleanup target 
levels are ordinarily water quality stan- 
dards (or if not in existence, other mini- 
mum criteria based on a lifetime can- 
cer risk factor of 1.0E-6), alternate 
cleanup levels may be appropriate at a 
particular site depending on the qual- 
ity of the groundwater and the use of 
the groundwater in the vicinity of the 
site.“ 

The department is currently involved 
in rulemaking efforts to implement the 
RBCA provisions. Draft amendments to 
the department’s petroleum cleanup 
rule*’ have been circulated, and the 
department held workshops on August 
15, and October 16 amd 17, 1996, to 
consider public input. Among other pro- 
visions, the proposed amendments 
identify the criteria for determining 
when alternative cleanup target levels 
are justified and when natural attenu- 
ation is appropriate as a remediation 
strategy. 
¢ A Second (or Third?) Chance: New 
Amnesty Program and Redetermination 


Be 
* 


Provisions 

It is estimated that despite the pro- 
grams dating back to 1986, some of 
which were extended to provide own- 
ers with a second chance, there are still 
approximately 4,000 additional sites 
(with a cleanup tab of $750 million) not 
currently eligible under existing pro- 
grams.“ Any new program would trig- 
ger significant monetary obligations on 
the state’s part. This issue became very 
controversial during the 1996 Session.” 

The legislature chose a middle 
ground. The Petroleum Cleanup Par- 
ticipation Program (PCPP) allows per- 
sons ineligible under the older pro- 
grams (e.g., EDI program, ATRP, and 
PLIRP) up to $300,000 of restoration 
funding for property contaminated by 
discharges of petroleum or petroleum 
products occurring prior to January 1, 
1995.°! However, the bill does not give 
participating sites a completely “free 
ride.” The bill requires a 25 percent co- 
payment and the submittal of a limited 
contamination assessment report 
(LCAR) unless the applicant is finan- 
cially unable to pay. In those cases, 
these obligations may be reduced or 


eliminated. Financial capability is 
evaluated based on a consideration of 
the owner’s net worth.” 

The bill contains relief provisions 
that provide site owners with a second 
chance to qualify under existing pro- 
grams under which they were previ- 
ously deemed ineligible. Specifically, 
the bill authorizes redetermination of 
eligibility under the ATRP and PLIRP 
programs. If a site owner was denied 
coverage under ATRP because of fail- 
ure to close the site due to financial 
inability, the department is authorized 
to waive the tank closure require- 
ments. Furthermore, if the site was 
certified as insured but nevertheless 
was denied PLIRP coverage for other 
reasons, PLIRP eligibility may now be 
available if the owner requests a re- 
evaluation by December 31, 1996. 
Potentially affected owners and opera- 
tors should consider reapplying under 
these provisions. 

Also, the June 30, 1996, ATRP appli- 
cation deadline is waived for financially 
incapable owners.® 
© Voluntary Cleanup 

The “Good Samaritan” program al- 


lowed persons not liable for the petro- 
leum discharge and ineligible under 
other programs to volunteer to clean up 
the site at their own expense. Assum- 
ing prior approval from the department, 
such volunteers could later be reim- 
bursed from the fund.*® Concern was 
raised, however, about the program’s 
impact on the financial stability of the 
fund, which was already overtaxed by 
current obligations. On the other hand, 
without some form of voluntary 
cleanup, properties would needlessly 
remain contaminated.” As a compro- 
mise measure, the bill deleted the Good 
Samaritan provision, but created the 
Preapproved Advanced Cleanup (PAC) 
program which, beginning January 1, 
1997, provides for voluntary cleanup at 
a site on a limited basis in advance of 
that site’s priority ranking.® The pro- 
gram requires a commitment to co-pay 
no less than 25 percent of the cleanup 
costs and a limited contamination re- 
port to support and estimate the cost 
of the proposed action. The depart- 
ment ranks PAC applications, with the 
highest ranking given to the applicant 
that bids the highest percentage of cost 
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sharing. The bill authorizes $10 mil- 
lion annually for work authorized un- 
der PAC contracts, with not more than 
$500,000 going to any one facility in 
each fiscal year.® 

With the exception of this program, 
persons who conduct voluntary site 
cleanups prior to the site reaching pri- 
ority ranking for restoration funding 
will not be eligible for repayment. How- 
ever, nothing in the legislation prevents 
persons not seeking reimbursement 
from cleaning up sites as long as all 
environmental standards are 
Furthermore, for voluntarily cleaned 
up sites with releases reported prior to 
January 1, 1995, the department must 
issue a “No Further Action” notice at 
contaminated sites with priority rank- 
ing scores of 10 or less.® 
© Third Party Actions 

The 1996 legislation insulates facil- 
ity owners from administrative or ju- 
dicial actions brought by a state, local 
government, or any other person to 
compel rehabilitation before that site 
reaches its cleanup rank or to pay for 
rehabilitation costs from an eligible 
discharge.“ Similar insulating lan- 
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guage in Florida’s Drycleaning Con- 
tamination Cleanup Act® has raised a 
good deal of controversy around the 
state,” particularly in Dade County, 
where the local environmental agency 
has attempted to proceed with enforce- 
ment actions against site owners de- 
spite the state-imposed ban.” It will be 
interesting to see if any local govern- 
ment does the same regarding the im- 
munity contained in the tanks bill. 
The immunity provision does not pre- 
clude any person from bringing a civil 
action for damages or personal injury.® 


Conclusion 

Rapid and substantial legislative 
developments have occurred in the 
tanks program. With a new financial 
structure to address the backlog, the 
program is again funding sites and is 
in fact larger now than it has ever been. 
The new work, including thousands of 
new sites added under the new amnesty 
program, should invigorate various sec- 
tors of the Florida economy, including 
remedial contractors, property owners, 
and testing laboratories. 0 
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Preliminary Considerations 
When Responding 
SEC Enforcement Subpoena 


he U.S. Securities and Ex- 

change Commission is the 

federal government agency 

to which Congress has given 
the mandate of enforcing the federal se- 
curities laws. The mandate includes en- 
forcement of the federal anti-fraud pro- 
visions: §17(a) of the Securities Act of 
1933 and §10(b) of the Securities Ex- 
changeAct of 1934, and Rule 10b-5 pro- 
mulgated thereunder. 

In recent years, the SEC greatly in- 
creased its enforcement resources in 
Florida. The SEC’s former branch of- 
fice in Miami, a branch of the Atlanta 
Region, is now the Miami Regional Of- 
fice, andAtlanta is the branch. With an 
enlarged staff of enforcement attorneys, 
more investigations and prosecutions 
for securities laws violations are likely. 
This article reviews the preliminary 
considerations for what is typically a 
client’s initial contact with staff: receipt 
of a subpoena compelling oral testi- 
mony and document production. 


The Subpoena Package 

If needed to testify, the staff sends to 
a witness a package by registered mail. 
The package typically contains: 1) a 
subpoena for testimony at the 
Commission’s offices, scheduled on a 
date in the ensuing seven days to two 
weeks; 2) an attachment to the sub- 
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poena listing documents the witness 
must produce at testimony; 3) a four- 
paged, single-spaced Commission Form 
1662, containing serious cautionary 
warnings;' and 4) a courtesy cover let- 
ter signed by a staff attorney (collec- 
tively, the “package”). 

Initial analysis for your client should 
center on what receipt of a package does 
not mean. The package is not, as some 
believe, the Commission’s version of a 
U.S. Attorney’s Office “target letter.” If 
asked if there are “targets,” the staff 
will stress that Commission investiga- 
tions are “fact gathering inquiries,” 
without “targets.”* While this may 
sound glib, it is truly unknown in any 
investigation who, if anyone, will be 
sued by the Commission, until the Com- 
mission decides the issue based on the 
staff’s written report of the facts. Ex- 
cept in emergency actions, where issu- 
ance of a Commission (as opposed to 
federal court) subpoena is rare, the 
staff’s recommendation to the Commis- 
sion, if any, is many months, and possi- 
bly years away, from the time when a 
package is sent out. 

Following an investigation, the Com- 
mission may take enforcement action 
against everyone who testified in an 
investigation, or against no one who 
testified. There are no hard and fast 
rules with which to advise your client. 
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Accordingly, your client must proceed 
in the client’s own self interest, aware 
that a Commission enforcement action 
is possible but by no means certain. 

In Florida, the subpoena will list as 
location for testimony the Commission 
office in Miami.’ Testimony location is 
not subject to negotiation. The Commis- 
sion retains a court reporter under gov- 
ernment contract to transcribe testi- 
mony, and these reporters work at 
Commission offices.* If a witness is 
mortally ill and cannot be moved, the 
staff, of course, will consider relocation. 
But the give-and-take negotiations 
about location that occasion routine 
deposition scheduling are unknown to 
Commission practice. 

If the amount of documents involved 
in a response is large, the staff may 
consider some accommodation, but 
typically the staff expects all documents 
to be produced at Commission offices. 
Owing to that, it is never appropriate 
to respond to a Commission document 
demand by stating that the documents 
are available for inspection and copy- 
ing at some location. While this may 
be standard practice in some state 
courts, such a statement would be con- 
sidered unresponsive to a Commission 
subpoena. 

The staff is amenable to accepting 
copies of documents, if the Commission 
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does not pay for copying. Under no cir- 
cumstances should you have your 
client’s documents copied, and then 
send the invoice to the Commission. 
The invoice will not be paid. If you send 
the Commission the originals of re- 
quested documents, you bear the risk 
of their loss. The best practice is to ask 
the staff if they will accept copies, with 
the client’s keeping the originals. If 
there is an agreement to this produc- 
tion, memorialize it in writing.’ 

The date and time for testimony is 
usually negotiable, within reasonable 
parameters, depending on the facts and 
circumstances of each case. The staff is 


receptive to reasonable adjustments of - 


date and time, if they sense that you 
and your client are being “co-operative.” 
The term “co-operative” is a term of art 
in Commission practice. By “co-opera- 
tive,” it does not mean that you need to 
waive all of your client’s rights or de- 
cline to assert your client’s lack of li- 
ability for wrongdoing. Being “co-opera- 
tive” in Commission parlance means 
that you are working to facilitate the 
testimony being given as soon as rea- 
sonably practicable. The worst image 
to convey to a staff attorney, or—even 
worse—to his or her supervisors, is that 
you seek to control the terms under 
which your client will testify. Commis- 
sion attorneys are expected by their 
supervisors to organize and administer 
an investigation’s progress toward a 
successful discharge of the Commis- 
sion’s mission. If counsel is perceived, 
rightly or wrongly, as trying to control 
the investigation, the staff will acqui- 
esce less and less in requests for accom- 
modation, and any appeal of their lack 
of acquiescence to their supervisors at 
the Commission in Washington will al- 
most always fall on deaf ears. 

One way to indicate co-operation to 
the staff is to state that irrespective of 
when the actual testimony will occur, 
you are willing to produce copies of the 
requested documents by a date and 
time certain. Typically, the staff is re- 
ceptive to accepting documents for re- 
view prior to going on the record. This 
readiness may be indicated in the cover 
letter that accompanies the package. 

The subpoena attachment listing the 
requested documents should be read 
broadly. It is likely that the witness will 
be producing everything in his or her 
possession, custody, or control that is 
at all connected, even tangentially, to 
the matter under investigation. Inter- 


The date and time 
for testimony is 
usually negotiable, 
within reasonable 
parameters, 
depending on the 
facts and 
circumstances of 
each case 


preting the document demand nar- 
rowly, so as to exclude documents by 
selective interpretation of the attach- 
ment, is bad advice and done at your 
client’s peril. In recent years, it has 
become easier for the staff, upon a per- 
ceived lack of “co-operation,” to insti- 
tute subpoena enforcement actions in 
federal court. Enforcement action is not 
the way to build credibility with the 
agency, especially where it is in your 
client’s interest to have the staff believe 
and understand the client’s version of 
the facts. 

Review Form 1662 with your client 
prior to testimony. Early in testimony, 
you can expect Form 1662 will be made 
an exhibit. The witness will then be 
asked if he or she has read Form 1662 
and understands it. 

Far too often, this inquiry from the 
staff comes as a total surprise to the 
witness, who as a result is very discon- 
certed, feeling ill-prepared for testi- 
mony. A witness will often then begin 
perusing Form 1662 in response to the 
staff inquiry, and be put off balance by 
the gravity of the cautionary warnings 
in it. These warnings state: 1) penal- 
ties for perjury,® 2) sanctions for falsi- 
fying requested information,’ and 3) 
what are termed the “routine uses” of 
supplied information, which include 
making it available to criminal law 
enforcement agencies, both federal and 
state. Form 1662’s warnings are sim- 
ply written. Prior to testimony, review 
of the form with a client will lessen the 
client’s understandable concern about 


the warnings. 


The Formal Order 
If the SEC sent your client a pack- 
age, the Commission has issued a “For- 
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mal Order of Investigation Designating 
Officers to Take Testimony,” known in 
staff terms as a “formal order.” The for- 
mal order delegates Commission au- 
thority to members of the staff to take 
testimony and review the produced 
documents. Testimony is technically 
before the Commission itself, albeit re- 
ceived through staff. 

Counsel should request a copy of the 
formal order. To make a request, review 
the package for reference to the title of 
the investigation. It typically appears 
as: “In the Matter of XYZ.” A number 
usually appears after the investigation 
title. In Florida, the Commission staff 
uses “A-dash” numbers, as in A-1900. 
The number in A-1900 means the 
1,900th formal investigation opened in 
the Atlanta (now Miami) region. More 
properly, it should be an “M-dash” num- 
ber, but the nomenclature has not been 
changed to reflect elevation of Miami 
to regional status and demotion of At- 
lanta to branch status. The “HO-dash” 
(e.g., HO-1900) indicates an investiga- 
tion initiated in the Commission’s 
“home office,” i.e., Washington. 

A formal order request is properly 
addressed to the Commission’s local 
regional administrator. Requests are 
routinely granted, usually in two 
weeks. A copy of the formal order will 
come by mail, along with a cover letter 
signed by the regional director likely 
stating the copy is provided for counsel 
and client only. Not stated is that there 
is nothing to prevent counsel, except for 
loss of goodwill with the staff, from 
sharing the formal order with others. 
That said, it is hard to imagine circum- 
stances where it would be in a client’s 
interest to publish the formal order. 

Formal orders are issued almost re- 
flexively by the Commission upon staff 
request. Their issuance should not be 
interpreted that the staff has found 
incontrovertible evidence of wrongdo- 
ing. A formal order means the staff 
learned facts in which they have placed 
sufficient stock, after a preliminary re- 
view, to concentrate scarce investigative 
resources on the subject of the formal 
order. Such resource concentration is 
made at the expense of other enforce- 
ment matters. The staff has more than 
enough work, especially in Florida, and 
so it must triage its caseload to decide 
those matters which merit the atten- 
tion of limited resources. In most inves- 
tigations where a formal order is issued, 
particularly in Florida, a rule of thumb 
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is that it is likely there will be some 
kind of enforcement action. But enforce- 
ment action is not the case in all inves- 
tigations, and rarely is there enforce- 
ment action against everyone investi- 
gated in any one matter. 

Like most Commission documents, 
formal orders are based on an approved 
form developed over years of practice. 
They contain the title of the investiga- 
tion, usually with a proper noun, but 
sometimes with a broader name like “In 
the Matter of Certain Foreign Issuers.” 
Some attorneys believe that if their 
client’s name is not in the formal order 
title, the client wili not be sued follow- 
ing the investigation. This folklore 
comes from years ago when it was staff 
practice to put in the investigation title 
the names of any person who conceiv- 
ably might be named as a defendant, a 
practice now abandoned. 

Conversely, the formal order title 
does not mean that the staff is limited 
in its investigation to matters that only 
touch the names. The staff’s power to 
take testimony is broad, and if they can 
develop evidence about another matter 
from a witness during testimony, the 
staff will do so.® 

Staff practice is for formal orders to 
contain lengthy lists of persons who are 
designated by the formal order with 
authority from the Commission to take 
testimony and require document pro- 
duction. Some attorneys have mistak- 
enly advised their clients that this long 
list of names reveals that the Commis- 
sion is putting enormous resources into 
the investigation, and that this is an 
ominous sign. This advice is incorrect. 
The Commission staff routinely puts in 
the formal order the name of almost 
every attorney employed at the office 
involved. This is not because every at- 
torney is assigned to the matter, but 
because staff turnover makes it fre- 
quently necessary to reassign cases. 
The staff seeks authority under the for- 
mal order delegated to as many persons 
as possible, so they do not have to ask 
the Commission to amend the formal 
order if the staffing needs change. Most 
likely, when a witness appears to tes- 
tify, the session wili be administered by 
the staff attorney who signed the cover 
letter in the package. 

In Miami, the Commission basically 
has two legal groups: three litigation 
attorneys dedicated to prosecuting filed 
cases, and a much larger staff of en- 
forcement attorneys who are titled 


“staff attorney,” “senior enforcement 
attorney,” or “senior counsel.” These 
titles have more meaning within the 
Commission than without. The titles 
offer no insight into the priority of the 
investigation for the staff, nor the level 
of talent or experience brought to bear 
on it. That said, if an investigation 
seems driven by a staff litigation attor- 
ney, their relatively early inclusion 
likely means the staff is contemplating 
emergency relief, without an investiga- 
tion by formal order. Beyond this ob- 
servation, there is little to offer your 
client in terms of insight based on the 
title of the attorney involved. 


Toward Testimony Day 

Prior to testimony, the staff may in- 
quire as to who else will be present at 
testimony, besides the witness and the 
witness’ counsel. Almost universally, 
the witness and counsel are the only 
persons allowed at testimony. Very of- 
ten, there will be two persons appear- 
ing on behalf of the Commission. If one 
is a staff accountant, this is plainly a 
clue as to the focus of the staff’s inves- 
tigation. 

In extraordinary matters, the staff 


wili allow what are termed “technical 
advisors” to attend testimony, but this 
is the exception and not the rule.’ The 
allowance applies only to advisors for 
the witness’ counsel, ase.g., a geologist 
in an oil-and-gas case. A technical ad- 
visor is present so the witness’ counsel 
can make sense from questions that 
concern matters so technical as to be 
typically outside counsel’s understand- 
ing. Contrary to the view of some, staff 
allowance for attendance of “technical 
advisors” is not an opportunity for oth- 
ers represented by the same counsel to 
watch the testimony. One cannot sim- 
ply designate a person as a “technical 
advisor,” and ask them to take a seat 
at the testimony. If such an effort is 
made, the staff would doubtlessly ad- 
journ the testimony and consider that 
the compelled witness failed to respond 
properly. 

Strictures also apply to attendance 
by counsel for other witnesses. Some 
attorneys, based on civil practice, ex- 
pect that once they have appeared with 
a client for Commission testimony, they 
may attend the testimony of other wit- 
nesses. They may even ask at the con- 
clusion of their client’s testimony to be 


locating appropriate experts. 


erage disputes. 


For information, contact: 

Edward W. Siver, CPCU, CLU or; 
Jim Marshall, JD, CPCU, ARM 
9400 Fourth Street North 

St. Petersburg, Florida 33702 
Telephone: (813) 577-2780 
Facsimile: (813) 579-8692 


WHEN YOU NEED 
EXPERTS WHO 
UNDERSTAND BOTH 
INSURANCE AND THE LAW... 
YOU NEED SIVER 


Siver Insurance Consultants brings an entirely new meaning to litigation support for 
lawyers handling insurance cases. Our professional staff includes senior consultants with 
both a law degree and insurance industry experience. This combination allows us to furnish 
both consultation and expert testimony. We can assist in developing theories of recovery 
and damages, anticipation of defenses, coverage interpretations, discovery strategy and in 


Typical Siver involvement may include: insurance industry custom and practice; bad 
faith; agent/broker malpractice; claims-made issues; products liability; premium contro- 
versies; insurer insolvency; directors’ and officers’ liability; controverted claims; and cov- 


Our counsel is particularly valuable to litigators because we actively 
consult with our clients on a daily basis concerning matters of property and 
liability insurance, risk management, employee benefits and life insurance. Therefore, our 
analyses and opinions are based on current and first-hand experience. 

We suggest that you and your client will be well served to include Siver in the initial 
evaluation of any insurance case. First discussion and impressions offered without charge. 


Visit our WEB site today: HTTP://WWW.SIVER.COM 


SIVER 


Insurance Consultants 


THE FLORIDA BAR JOURNAL/DECEMBER 1996 35 


| | 
a 
= 


put on the “certificate of service list.” 
Such requests are not granted in Com- 
mission practice.” 

The only circumstance where one at- 
torney may attend testimony by differ- 
ent witnesses is where he or she repre- 
sents several witnesses in the same 
investigation. The practice of one attor- 
ney representing several witnesses is 
viewed skeptically by the staff. If the 
staff can show “concrete evidence” that 
multiple representation will impede the 
investigation, they can disallow an at- 
torney from appearing." Such a show- 
ing is very hard, absent a witness waiv- 
ing attorney-client privilege and 
revealing secret plans for coordination 
of testimony. Attorneys should know 
that in cases of multiple representation 
by same counsel, the staff, at the very 
least, may suspect that there has been 
coordination of testimony between wit- 
nesses. This suspicion is only natural 
but it weighs against a witness’ cred- 
ibility. In the view of some staff, testi- 
mony under such circumstances lacks 
the conviction present if there were dif- 
ferent attorneys for each witness and 
the witnesses’ stories matched. For 
ethical reasons, those who plan to rep- 
resent more than one witness should 
disclose and discuss these consider- 
ations with their clients. Most impor- 
tantly, nothing destroys counsel's cred- 
ibility with the staff more than if he or 
she accompanies a witness who gives 
testimony, and then the witness returns 
at a later date with new legal counsel, 
and changes testimony in a material 
way. 

In preparation for testimony, the 


temptation is to view it as simply testi- 
fying at deposition. There are many 
differences, but two that should be con- 
sidered at the threshold are the law on 
privileges and the opportunity for a 
closing statement and questions. 


Privileges 


The most important decision for a 
witness to make prior to Commission 
testimony is whether to invoke the 
Fifth Amendment protection against 
self- incrimination. Almost every stat- 
ute and rule the Commission enforces 
by civil action have criminal law coun- 
terparts enforced by the Department of 
Justice. Accordingly, the client must be 
well-advised with respect to “taking the 
Fifth.” Some staff attorneys will even 
ask witness’ counsel prior to testimony 
if the witness intends to make a Fifth 
Amendment claim. There is nothing 
sinister about this question: Anticipat- 
ing such a claim merely reduces the 
preparation the staff needs to make for 
testimony. The staff’s question is not 
an indication staff thinks one way or 
another as to whether a witness should 
or should not “take the Fifth.” 

If the witness takes the Fifth, expect 
the staff will then read into the record 
cautionary warnings, the most impor- 
tant of which states: The staff cannot 
grant immunity from criminal prosecu- 
tion. Any answers made by the witness 
after such a warning must be made vol- 
untarily and not in an expectation of 
immunity. After the warnings, typical 
practice is for the staff to ask the wit- 
ness three or four leading questions 
about a matter involved in the investi- 


“But | digress.” 
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gation. After the witness asserts the 
Fifth in response to each question, the 
staff will then ask if the witness will 
continue to assert the Fifth if the staff 
asks any further questions about the 
matter. Predictably, the answer is ei- 
ther a “yes” or another assertion of the 
Fifth. The staff then moves on to an- 
other matter, for another three or four 
questions. By such a process, the staff 
is building a record to take a negative 
inference against the witness if an en- 
forcement action is later authorized 
against the witness.” If your client in- 
tends to take the Fifth, and there are 
compelling reasons to do so discussed 
outside of this article, the client must 
be prepared for such questioning by the 
Commission. Nothing is more bewilder- 
ing to a witness than to undergo this 
seemingly meaningless repetition of the 
Fifth Amendment privilege, if the wit- 
ness does not know beforehand the rea- 
sons for it. 

The attorney-client and work-product 
privileges apply to Commission testi- 
mony. If invoked, the witness should be 
prepared to be questioned, at length, 
regarding elements of the privileges. 
The Commission staff is usually not 
satisfied with a simple assertion of ei- 
ther privilege, and wants the facts form- 
ing the basis of the privilege stated in 
the record.” This is especially true with 
respect to facts that may show a legal 
basis for the staff to argue later that 
the privilege was waived. 

As to other assertions of privilege, the 
client who has been well-briefed by his 
or her counsel will be aware that the 
Commission does not recognize the fol- 
lowing privileges: accountant-client," 
broker-customer, banker-depositor,'® 
and physician-patient.'? Such commu- 
nications are all fair game for Commis- 
sion investigation. This includes testi- 
mony by the witness’ tax preparer.'® 


The Closing Statement 

Staff concludes testimony by inviting 
the witness to clarify any statements 
he or she might have made. In addition, 
the staff will invite witness’ counsel to 
ask any clarifying questions for the 
record. This is an opportunity that is 
sometimes ignored: In many instances, 
the witness and counsel decline these 
offers because they fail to discuss the 
matter beforehand. 

Within reasonable boundaries of 
time, staff gives an opportunity for con- 
cise presentation of the witness’ view 
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of events. By closing statements, wit- 
nesses have successfully proffered an 
explanation to the staff ultimately re- 
sulting in the staff’s not recommend- 
ing enforcement action against the wit- 
ness. If there is a concise explanation 
of events that has not come out by di- 
rect examination, counsel should ask 
questions to reveal it. It is not recom- 
mended that counsel simply forebear 
the opportunity because they feel they 
can later do so in a “Wells Submis- 
sion.”’® A “Wells” is a written submis- 
sion by a person, typically one who has 
given testimony, made to the staff, 
which accompanies the staff’s written 
recommendation to the Commission for 
enforcement action against the person! 
By then, the staff’s view of the person’s 
culpability is harder to change than at 
testimony. And submitting a Wells Sub- 
mission is not a matter of right. If the 
witness has a credible explanation to 
offer, it is best to offer it early. 


Conclusion 
Practice before the Commission with 
respect to witness testimony is not be- 
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yond the scope of the nonspecialist prac- 
titioner, if the ground rules are known 
and understood, and the witness is well- 
prepared. 0 
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Closing Protection Letters 


n order to meet the concerns 

of lenders with regard to the 

liability of a title underwriter 

for the escrow and closing ac- 
tivities of its approved attorneys or cor- 
porate agents, title underwriters offer 
upon request “insured closing letters” 
or “closing protection letters.” These let- 
ters outline the conditions under which 
the title underwriter will accept liabil- 
ity for the acts or omissions of its 
agents. Their use became common 
enough that in 1987 theAmerican Land 
Title Association developed a standard 
form closing protection letter.’ 

Closing protection letters indemnify 
lenders against damages arising out of 
certain claims which they may have 
against the agent of the title insurance 
company when a policy is to be issued, 
including protection against fraud and 
dishonesty of the issuing agent or ap- 
proved attorney in handling the lend- 
ers’ funds or documents in connection 
with a closing. In addition, the ALTA 
form (and most closing protection let- 
ters issued) offer the same protection 
to the borrower for loans secured by a 
mortgage on a one- to four-family dwell- 
ing. 

The purpose of this article is to re- 
view how the courts have looked at and 
interpreted closing protection letters 
over the past 25 years. The cases will 
be grouped into three categories: 1) clos- 
ing protection letters as insurance; 2) 
coverage and use of closing protection 
letters; and 3) closing protection letters 
and agency. 


Closing Protection 
Letters as Insurance 

Does a closing protection letter con- 
stitute insurance? In the case of Metmor 
Financial, Inc. v. Commonwealth Land 
Title Insurance Company, 645 So. 2d 
295 (Ala. 1993), an attorney closing 
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agent failed to ensure that a house pur- 
chased came with a 10-year warranty 
as required by Metmor, the lender. 
Metmor sued Commonwealth Land 
Title Insurance Company for bad faith 
based on the closing protection letter it 
had received from Commonwealth. The 
Supreme Court of Alabama upheld the 
lower court in granting a summary 
judgment in favor of Commonwealth, 
holding that the only breach of contract 
actions in which a bad faith cause of 
action will lie are those involving in- 
surance contracts. Closing protection 
letters are not insurance contracts, be- 
cause no premium is collected for their 
issuance; thus, no cause of action for 
bad faith could be maintained against 
Commonwealth. In short, Alabama 
holds that a closing protection letter is 
not insurance as it is defined in Ala- 
bama. 
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The only Florida case to wrestle with 
the issue is Escrow Disbursement In- 
surance Agency, Inc. v. American Title 
and Insurance Company, Inc., 550 F. 
Supp. 1192 (S.D. Fla. 1982). This is an 
interesting case in which a company 
that was in the business of selling “gap 
insurance” sued a host of title under- 
writers under the Sherman Act for mo- 
nopoly. The suit was filed in 1976; the 
reported case deals with a motion six 
years later to reinstate the count for 
monopoly which had been previously 
dismissed. The title underwriters ar- 
gued against it, pointing out that since 
the 1940s, title insurance companies 
had been offering protection for the gap 
through the use of “insured closing ser- 
vice letters.”* The underwriters also 
argued that the McCarran-Ferguson 
Act exempted the business of insurance 
regulated by state law from the 
Sherman Act. In ordering the reinstate- 
ment of the monopoly count, the court, 
among other holdings, held that clos- 
ing protection letters might not meet 
the definition of “insurance” under the 
McCarranAct because the letters do not 
spread risk, and the spreading of risk 
is an integral part of insurance. (The 
gap insurance company was already out 
of business by the time of the 1982 de- 
cision. This author has been informed 
that the Federal Trade Commission 
became involved and accepted as settle- 
ment a $10,000 fine against each de- 
fendant title underwriter.) 

Escrow Disbursement Insurance 
Agency would seem to put Florida in the 
Alabama column with regard to 
whether closing protection letters are 
insurance; however, in at least two 
Florida circuit court decisions the 
judges have ruled that closing protec- 
tion letters were a form of insurance, 
therefore entitling the plaintiff 
insureds to the recovery of attorneys’ 


= 


fees in their suits against title under- 
writers (for claims arising under clos- 
ing protection letters and not the poli- 
cies). The circuit courts relied upon the 
Florida Insurance Commissioner’s pro- 
mulgating the form of closing protec- 
tion letters to be used in this state. In 
addition, F.S. §627.786 (1995) reads as 
follows: 


627.786 Transaction of title insurance and 
any other kind of insurance prohibited. 


(1) An insurer may not transact title insur- 
ance and any other kind of insurance in this 
state. 


(3) Subsection (1) does not preclude a title 
insurer from providing instruments to any 
prospective insured, in the form and con- 
tent approved by the department, under 
which the title insurer assumes liability for 
loss due to the fraud of, dishonesty of, mis- 
appropriation of funds by, or failure to com- 
ply with written closing instructions by, its 
contract agents’ approved attorneys in con- 
nection with a real property transaction for 
which the title insurer is to issue a title in- 
surance policy or guarantee of title. 


Subsection (3) seems to imply that clos- 
ing protection letters are “any other 
kind of insurance” as mentioned in sub- 
section (1); otherwise, subsection (3) 
would be unnecessary.® 

Three other cases dealing with this 
issue all resolve it by holding that the 
closing protection letter is in fact inte- 
grated into the title policy and a part 
thereof. This worked in favor of Chicago 
Title Insurance Company in the case 
of Fleet Mortgage Corporation v. Lynts, 
885 F. Supp. 1187 (E.D. Wis. 1995), 
wherein Chicago Title wanted the ar- 
bitration clause in the title policy ap- 
plied to a suit based on a claim under a 
closing protection letter in which it was 
a defendant. In holding that the clos- 
ing protection letter was incident to the 
issuance of title insurance, the court 
stated as follows: 
Beyond the general recognition that the 
closing letters are concomitant with the is- 
suance of title insurance policies, there is 
another important factor: Fleet paid no ex- 
tra consideration for the closing letters. As 
a business, it is highly unlikely that Chi- 
cago Title, or any other title insurance com- 
pany, would provide closing letter indemni- 
fication out of the goodness of its heart. If 
the closing letters were a “separate contract” 
as Fleet urges, it would be very peculiar for 
Chicago Title to get such a promise without 
something in return. Furthermore, if the 
promise was considered a separate contract 
unsupported by consideration, Fleet would 
be in a worse position because such a gra- 
tuitous promise is unenforceable. 


Id. at 1190. 


The New Jersey Supreme Court has 
also reached the same conclusion in two 
companion cases: Clients’ Security Fund 
of the Bar of New Jersey v. Security Title 
and Guaranty Company, 634 A.2d 90 
(N.J. 1993); and Sears Mortgage Cor- 
poration v. Rose, 634 A.2d 74 (N.J. 
1993). 


Examples of Coverage/Use 
of Closing Protection Letters 
In Herget National Bank of Pekin 
v.USLife Title Insurance Company of 
New York, 809 F.2d 413 (7th Cir. 1987), 
a group of banks together participated 
in the funding of a construction project. 
USLife gave closing protection letters 
to the banks as to its agent, which was 
holding all of the banks’ funds in escrow 
and would disburse them. The agent 
was a wholly owned subsidiary of the 
developer that had put the package to- 
gether and enticed the banks to partici- 
pate by making construction loans. The 
developer made a representation to the 
banks that the Government National 
Mortgage Association (GNMA) would 
provide a take-out loan, but after the 
funds were disbursed, the banks 
learned that the GNMA had never 


made a commitment for permanent fi- 
nancing. The banks sued the developer, 
and later settled the litigation. Then to 
secure substitute permanent financing 
of the project to replace the construc- 
tion loans, the banks arranged for the 
sale of industrial revenue bonds. The 
sale of the bonds was successful, and 
the banks recovered all of their invest- 
ments plus interest. Nevertheless, they 
brought suit against USLife claiming 
that they had also incurred substantial 
loss of income that they would have 
earned had the money been repaid by 
the end of the originally contemplated 
contract period instead of the five years 
that it had actually taken for the loans 
to be repaid. They also claimed that 
they had incurred significant attorneys’ 
fees and related expenses throughout 
the process. In its insured closing ser- 
vice letter, USLife agreed to “reimburse 
[the Banks] for any loss of your settle- 
ment funds transmitted by you to [our 
issuing agent] where loss results from 
their fraud or dishonesty.” (Jd. at 416.) 
Consequently, both the district court 
and the Seventh Circuit Court of Ap- 
peals agreed that the coverage against 
the loss of those funds did not include 
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damages sustained by the payment of 
attorneys’ fees, expenses incurred in 
connection with bringing the loan to 
closing, or indirect losses such as a loss 
of profits. The language in the closing 
protection letter referred to only those 
funds actually transmitted by the 
banks to the title company. 

The situation was similar in First 
Financial Savings & Loan Association 
v. Title Insurance Company of Minne- 
sota, 557 F. Supp. 654 (N.D. Ga. 1982). 
In this case, Heritage National Mort- 
gage Corporation received a closing pro- 
tection letter from Minnesota Title. 
There were two separate closings, and 
for each, Heritage sent a draft. The two 
closings took place with the closing at- 
torneys informing Heritage that the 
closings were conditional on the drafts 
being funded. Immediately following 
the respective closings, and by an as- 
signment instrument dated the same 
day as each closing, Heritage sold both 
loan packages to the plaintiff, First Fi- 
nancial, for a slightly discounted 
amount. First Financial wired Heritage 
approximately $48,000 as the purchase 
price. Meanwhile, Heritage’s drafts had 
been presented for payment by the clos- 
ing attorneys and had been dishonored. 
As a result, the closing attorneys nei- 
ther recorded any of the closing instru- 
ments, nor paid the prior existing mort- 
gages of record. First Financial then 
brought suit against Minnesota Title 
claiming it had a right to recover un- 
der the closing protection letter fur- 
nished to Heritage. Minnesota Title 
argued that because Heritage had 
never provided the closing attorneys 
with good settlement funds, there was 
clearly never any loss of such funds and 
thus no loss compensable under the 
closing protection letter. The court 
granted summary judgment in favor of 
Minnesota Title on the issue.‘ 


Closing Protection 
Letters and Agency 

In many situations, the title under- 
writer has an established agency agree- 
ment with its corporate agency or a law 
firm. When the latter are handling a 
closing in which the title underwriter’s 
policy is being issued, the furnishing of 
a closing protection letter by the title 
underwriter is superfluous in terms of 
designating the closing agent as an 
“agent” of the underwriter. On the other 
hand, it frequently occurs that the title 
underwriter has no relationship with 


There are situations 
where the title 
underwriter has an 


agency agreement 
with the closing 


attorney or agency, 
but the agreement 
specifically excludes 
closing and escrow 
activities 


the closing attorney who has been des- 
ignated by either the borrower or the 
lender. Also, there are situations where 
the title underwriter has an agency 
agreement with the closing attorney or 
agency, but the agreement specifically 
excludes closing and escrow activities. 
When a claim arises under a closing 
protection letter in these circum- 
stances, how have the courts ruled? 
Starting first with the last situation, 
in the case of Lawyers Title Insurance 
Corporation v. Dearborn Title Corpora- 
tion, 904 F. Supp. 818 (N.D. Ill. 1995), 
Lawyers Title had an agency agreement 
with Dearborn Title, but the agreement 
specifically excluded any escrow or clos- 
ing activities on the part of Dearborn. 
In connection with closings handled by 
Dearborn, Lawyers Title issued closing 
protection letters to lenders and was 
forced eventually to fund $5 million as 
a result of Dearborn Title’s defalcation. 
Lawyers Title then sued Dearborn Title 
for the loss and also sued First Midwest 
Bank which held the escrow accounts 
for Dearborn Title. Lawyers Title 
claimed First Midwest Bank had know- 
ingly used escrow account funds to sat- 
isfy debts owed to it by Dearborn Title. 
First Midwest Bank counterclaimed, 
alleging that Lawyers Title had vio- 
lated the Illinois Title Insurance Act by 
misrepresenting the terms and condi- 
tions of the closing protection letters 
because one receiving such a letter 
would naturally assume that Dearborn 
Title was an escrow agent of Lawyers 
Title. Lawyers Title moved to dismiss 
the counterclaim, but the court refused, 
saying the allegations were sufficient 
that the insured failed to explain to 
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customers that the agent’s activities in 
its capacity as escrow agent were not 
within the scope of an agency relation- 
ship between the agent and title under- 
writer. Thus the agency issue arose, 
albeit Lawyers Title did not contest its 
liability for making good on the escrow 
funds under the terms of the closing 
protection letter. 

TRW took a different tack in Coldwell 
Banker Relocation Services, Inc. v. TRW 
Title Insurance Company, 74 F.3d 1243 
(Table—unpublished disposition, 1996 
W.L. 5156 (8th Cir. 1986)). In this case, 
TRW had an agency agreement with the 
closing attorney which specified that he 
was an agent for the issuance of title 
insurance, but not for escrow services 
performed during closings at real estate 
transactions. In connection with some 
closings held for Coldwell Banker, the 
agent stole the funds from an escrow 
account rather than using them to re- 
tire prior mortgages. Coldwell Banker 
paid off the prior mortgages and then 
brought suit against TRW. TRW denied 
liability based on its agency agreement. 
It had issued an insured closing pro- 
tection letter to the lender, but claimed 
that it had cancelled it before the clos- 
ing. Based on the issuance of the let- 
ter, however, and based on its finding 
that the attorney had implied author- 
ity to act as TRW’s agent during the 
closing, the court found TRW liable for 
the loss incurred by Coldwell Banker 
as a result of the theft. The closing pro- 
tection letter was sufficient to establish 
agency notwithstanding the agency 
agreement upon which TRW wanted to 
rely.® 

Two New Jersey cases analyzed the 
extent of a title underwriter’s liability 
in a situation where the closing agent 
stole the escrow funds intended to pay 
off prior mortgages, and the title com- 
mitment made the payoff of the prior 
mortgages one of its requirements. 
Closing protection letters are discussed 
in both cases, although in one case they 
were issued, and in the other case they 
were not issued. Agency played a role 
in both. 

In Sears Mortgage Corporation v. 
Rose, 607 A.2d 1327 (N.J. App. 1992), 
the buyer’s attorney was the closing 
agent. Commonwealth Title issued a 
title commitment which required that 
the prior mortgage held by Sears Mort- 
gage Corporation be paid off at closing. 
No closing protection letter was issued. 
The buyer’s attorney remitted the pre- 
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mium for the policy to Commonwealth, 
but he kept the funds intended to pay 
off the Sears mortgage. This fact came 
to light quickly, and Commonwealth re- 
fused to issue a policy without includ- 
ing the Sears mortgage as an exception. 
The buyer refused to accept such an 
exception. Sears brought a foreclosure 
action against the buyer and the buyer 
brought a third party action against 
Commonwealth. The trial court ruled 
in favor of the buyer, holding that the 
buyer’s attorney was an agent for Com- 
monwealth. The appellate court re- 
versed the trial court, holding that the 
buyer’s attorney was not an agent of 
Commonwealth. It pointed out that the 
buyer chose the attorney, with whom 
Commonwealth had no prior relation- 
ship. In addition, the buyer had en- 
dorsed over the closing proceeds to the 
attorney; therefore, the loss was best 
lodged with the buyer. 

The New Jersey Supreme Court in 
Sears Mortgage Corporation v. Rose, 
634 A.2d 74 (N.J. 1993), reversed the 
appellate court and reinstated the trial 
court’s decision. The Supreme Court 
held that the buyer’s attorney who or- 
dered the title commitment and was an 
“approved attorney” for Commonwealth 
was an agent of the title underwriter. 
Moreover, the Supreme Court stated 
that the title underwriter was in the 
best position to prevent the defalcation. 
It was obviously aware of the possibil- 
ity by virtue of the fact that as part of 
its business it issued closing protection 
letters (even though none was offered 
in this case). Moreover, the court held 
that because title underwriters give 
closing protection letters to lenders, 
they have a minimum duty of inform- 
ing a buyer that he or she is not cov- 
ered by the same protection. As to Com- 
mon-wealth’s argument that in offering 
the protection to buyers, it would be fur- 
nishing buyers with fidelity insurance 
which it is prohibited from selling in 
New Jersey, the Supreme Court stated 
that the furnishing of closing protection 
letters is an existing practice and one 
incidental to the issuance of title insur- 
ance.® Consequently, the Supreme 
Court ruled Commonwealth had to pay 
the Sears mortgage and would not be 
allowed to take an assignment thereof 
and foreclose against the buyer. 

In the case of Clients’ Security Fund 
of the Bar of New Jersey v. Security Title 
& Guaranty Company, 607 A.2d 1319 
(N.J. App. 1992), the buyer’s attorney 


handled the closing and pocketed the 
money which was intended for the pay- 
off of a prior mortgage by Center Sav- 
ings. Security Title had issued a clos- 
ing protection letter to the insured new 
lender, Southern Mortgage Associates. 
In order to resolve the situation, Secu- 
rity Title purchased the prior Center 
Savings mortgage and subordinated it 
to the insured mortgage. Security Title 
then turned around and brought a fore- 
closure action of the Center Savings 
mortgage against the buyer of the prop- 
erty. The buyer sold the property, paid 
off the insured mortgage, and put the 
$42,000 of equity in escrow pending the 
court’s decision as to whom should re- 
ceive it. The court ruled that the buyer’s 
attorney was in fact the lender’s agent 
for closing. It went on to rule that be- 
cause the money stolen was never sup- 
posed to go to the buyer, but instead to 
pay off the prior mortgage, the stolen 
funds actually belonged to the lender, 
whose agent stole them. Therefore, the 
loss was properly that of the lender. Of 
course, having issued the closing pro- 
tection letter, Security Title was liable 
to the lender for its loss. Because the 


buyer never got the benefit of the con- 
sideration of the lender’s proceeds, Se- 
curity Title would be required to can- 
cel the note and prior mortgage it had 
bought. 

The New Jersey Supreme Court af- 
firmed the decision with some refine- 
ment in Clients’ Security Fund of the 
Bar of New Jersey v. Security Title & 
Guaranty Company, 634 A.2d 90 (N.J. 
1993). The Supreme Court ruled that 
Security Title must absorb the loss due 
to the defalcation. It ruled that title 
underwriters are in a better position to 
protect against the danger of defalca- 
tion, of which they are obviously aware 
because of their practice of issuing clos- 
ing protection letters. The Supreme 
Court held that the title underwriter 
could only go against the buyer to the 
extent that the lender could do so. The 
defalcating attorney was in fact the 
lender’s attorney; therefore, Security 
Title could not bring an action against 
the buyer.’ Finally, the Supreme Court 
held that closing protection letters are 
part of the title insurance policy and 
therefore fees are awardable for bring- 
ing a claim thereunder. 
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Conclusion 

In Florida, the question as to whether 
closing protection letters constitute in- 
surance has yet to be answered defini- 
tively. In many instances, regardless of 
its status as insurance, the closing pro- 
tection letter affords valuable coverage, 
at least with regard to the funds com- 
ing from the lender at closing. 

An insured seeking to assert a claim 
based upon a closing protection letter 
also has the ex contractu argument of 
agency, depending on the facts of the 
case. The holdings of the New Jersey 
Supreme Court will serve as a guide for 
making the argument. 

As evidenced by the cases and stat- 
utes cited in this article, however, the 
law is far from uniform in its treatment 
of closing protection letters, a situation 
which is likely to remain the same for 
the foreseeable future. 0 


1 See Joyce D. Patomar, TiTLE INSURANCE 
Law, §5-12 (1994); and Oscar H. Beasley, Es- 
crows and Closings, TiTLE INSURANCE 1994 
(1994). 

2 Before the 1980s, at least in Florida, the 
use of these letters was not widespread, and 
they were specific to a designated attorney 
or agent. 

3In Escrow Disbursement Insurance 
Agency, Inc. v. American Title and Insur- 
ance, Inc. , 551 F. Supp. 302 (S.D. Fla. 1982), 
the court dealt with a motion in limine by 
the gap insurer to exclude from evidence at 
trial a document that was issued in 1978 
called the “Bober Report,” which was issued 
by the presiding hearing officer of a 
nonadversarial public hearing conducted by 
the Office of the Treasurer, Insurance Com- 
mission of the State of Florida. In the case, 
a hearing was requested by Escrow Dis- 
bursement Insurance Agency, Inc., to resolve 
three issues, the first of which was whether 
“escrow letters” or “insured closing letters” 
issued by title insurance companies in the 
State of Florida were prohibited by Fa. Star. 
§627.786. The hearing examiner resolved 
the issue in favor of the title insurance un- 
derwriters. The court, however, granted the 
motion and held that the report was inad- 
missible for hearsay and nonhearsay pur- 
poses. For additional reading on antitrust 
policy and title insurers, see D. BARLow 
Burke, Jr., Law or TITLE INSURANCE (1993). 
Professor Burke has a discussion of the topic 
in §8.1. 

‘ The court cites as precedent its unre- 
ported decision in James T. Barnes Mort- 
gage Company v. Stewart, C 78-1310A(N.D. 
Ga., March 30, 1979). See also Gerrold v. 
Penn Title Insurance Company, 637 A.2d 
1293 (N.J. App. 1994). 

5 The insured plaintiff in Florida has an 
easier time because of Fia. Stat. §627.792. 
(Utah has a similar statute.) The Florida 
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Statute reads as follows: 

“A title insurer is liable for the defalcation, 
conversion, or misappropriation by a li- 
censed title insurance agent of funds held 
in trust by the agent pursuant to s. 
626.8473. If the agent is licensed by two or 
more title insurers, any liability shall be 
borne by the insurer upon which a title in- 
surance binder, commitment, policy or title 
guarantee was issued prior to the illegal act. 
If no binder, commitment, policy or guaran- 
tee was issued, each title insurer repre- 
sented by the agent at the time of the ille- 
gal act shares in the liability in the same 
proportion that the premium remitted to it 
by the agent during the one year period be- 
fore the illegal act bears to the total pre- 
mium remitted to all title insurers by the 
agent during the same time period.” 

® The argument was not specious. Both 
New York and Kansas ban closing protec- 
tion letters from title insurance companies 
for that very reason. 

7 For recoupment efforts by title under- 
writers, see Lawyers Title Insurance Corpo- 
ration v. Edmar Construction Company, 
Inc., 294 A.2d 865 (D.C. App. 1972), and 
American Title Insurance Company v. Burke 
& Herbert Bank & Trust Company, 813 F. 
Supp. 423 (E.D. Va. 1993). 
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TRIAL LAWYERS FORUM 


Objectionable Closing Argument: 
Causes and Solutions 


his article addresses im- 

proper closing argument in 

response to the following 

observations recently arti- 
culated by appellate judges: “Why the 
problem [of improper closing argument] 
persists is an academic question de- 
serving of consideration.” Hammond v. 
Mulligan, 667 So. 2d 854 (Fla. 5th DCA 
1996). “Clearly, this is an area where 
training of counsel and of the judiciary 
is badly needed in order to prevent the 
waste of judicial resources, the squan- 
dering of juror time and effort and the 
expense of retrial incurred by the liti- 
gants.” Olbek v. Kraut, 650 So. 2d 1138 
(Fla. 5th DCA 1995). 


The Problem 

With increasing frequency, trial law- 
yers are making closing arguments per- 
ceived by the trial and appellate courts 
to be sufficiently pernicious to require 
new trials. The problem cannot be cor- 
rected without identifying the causes. 


Lawyer-Created Problems 
and Proposed Solutions 

Lawyers make improper arguments 
for a variety of reasons, most often 1) 
lack of knowledge and experience, and 
2) lack of preparation. While knowledge 
flows from experience, those with less 
experience can learn the rules of clos- 
ing argument by reading the cases. 

A lawyer who accepts the responsi- 
bility of trying a case has the affirma- 
tive responsibility to clearly under- 
stand and follow rules governing 
closing argument. One of the problems 
confronted by trial lawyers today is that 
the rules keep changing. They vary 
from district to district and even within 
districts.1 Nonetheless, there are cer- 
tain basic tenets that trial lawyers con- 
tinually violate. Almost every edition 
of Florida Law Weekly contains deci- 
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the adversary system 
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commit to conduct 
which will reduce the 
waste of judicial and 
litigants’ resources 
caused by improper 
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sions reversing jury verdicts because of 
improper argument. A great many law- 
yers either do not know the law, know 
it but do not follow it, or know it, in- 
tend to follow it but, in the heat of 
battle, forget the rules and violate 
them. 

Examples of particularly egregious 
arguments include the plaintiff lawyer 
telling the jury in Metropolitan Dade 
County v. Cifuentes, 473 So. 2d 297 (Fla. 
3d DCA 1985), “I know last night I did 
not sleep. I know that last night was 
probably the first time in a long time 
that I told my wife that I loved her 
....” In Martin v. State Farm, 392 So. 
2d 11 (Fla. 5th DCA 1980), a death case 
involving a child, counsel told the 
decedent’s mother in the course of his 
closing argument, “You don’t buy a boy, 
as you would on the market .. .” and 
the jury shouldn’t give the plaintiff “lots 


of money just like we are selling beef. I 
think that’s what he’s doing, selling 
beef. . . but in my heart, and from what 
I have heard, I believe that your only 
just verdict can be one for the defen- 
dants.”* In the very recent case of 
Donahue v. FPA Corporation, ___ So. 2d 
__., 21 Fla. L. Weekly D 1325 (Fla. 4th 
DCA June 5, 1996), counsel compared 
one of the plaintiff’s expert witnesses 
to personal injury lawyers “who adver- 
tise on benches ‘Call 1-800, you know, 
sue you, whatever. If you are a lawyer, 
that’s embarrassing.””* 

Trial judges can help reduce the inci- 
dence of closing arguments like these 
by including as a part of every order 
setting a case for trial an unambigu- 
ous statement that lawyers who try 
cases before them will be expected to 
know and follow the law of closing ar- 
gument. At case management or pre- 
trial conferences, the trial judge should 
reiterate these expectations. Another 
reminder should be given at the charge 
conference, shortly before the argument 
is to take place. The court should en- 
courage attorneys to seek pre-argument 
rulings on proposed statements or ar- 
guments which fall into the gray areas. 

During the closing argument if the 
lawyer violates one of the rules, the 
trial court should warn counsel that if 
another improper argument is made, it 
will entertain a motion for mistrial and 
rule on it after the verdict. Counsel 
should be advised that if the lawyer’s 
client prevails, it will grant a new trial 
and assess the opposing party’s fees and 
costs against the lawyer—not against 
the client or the lawyer’s firm, but 
against the lawyer personally.® 

The probabilities are slight that a 
lawyer will continue to make improper 
argument if, after the first objection, 
the trial court gives such an admoni- 
tion. Rarely are isolated statements in 
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THERE'S NOT MUCH DIFFERENCE 

TITLE INSURANCE, 
BUT THERE'S HELL DIFFERENCE 
TITLE INSURERS. 


We even differ on our differences. 

On one hand there's us. We'd 
like to point out the differences and 
make them crystal clear. And then 
there's all of them, who would prefer 
to muddy the waters so that you can't 
see how different we really are. 

The main difference they'd like 
you to ignore is that The Fund is in 
your corner and always has been 
(indeed, we were founded solely for 
the support of Florida's real estate 
lawyers). And that they, the other title 
insurers, are always ready to do busi- 
ness direct, compete with you for 
closings, and cut you out of the proc- 
ess. You're supposed to overlook that. 

But there are lots of other differ- 
ences, too, indisputable differences, 
that we'd like to make clear, because 
they affect you and your practice on 
a daily basis. 


We Treat Information 
Like A Basic Need, 
Not An Optional Feature. 


We never thought of information 
as being a loss-leader or inducement. 
After all, our membership includes 
over 6,000 agents from all over the 
state, who need information to do 
their jobs (we have more agents in 
Florida than most of our competitors 
have in the entire country). 

Providing statewide title infor- 
mation is therefore a key part of our 
mission, and we continue to maintain 
title plants serving more of Florida 
than any other information provider. 
Other title insurers have closed, one 
after another — especially in less 
populous, less profitable counties. 

In computerized information, too, 
the other title underwriters try to 


cherry-pick the biggest markets. 
While they offer a few counties at 
best, The Fund has over 30 Florida 
counties on-line, in what is the largest 
database of title information in the 
United States. 

The Fund, in fact, led the way 
in computerization. We started in 
the 70's with a mammoth mainframe 
and punchcard data input. Back then, 
a lot of our competitors thought we 
were crazy. Now they'd like you to 
think they're as technologically 
sophisticated as we are. 

That's pretty funny. 


Even Our Competitors Know 
That The Fund Wrote The Book. 


And they refer to it, like every- 
body else. Title Notes is the acknowl- 
edged authority on Florida title 
issues. For over 30 years our experts 
have studied, interpreted, and taken 
positions on issues that agents 
confront in their practices. We set 
out our position on subjects and 
situations and explain the reasoning, 
case law, and legislative intent. The 
result is a book that is updated 
annually and considered the bible 
of the Florida title industry. It's even 
cited by the courts. 

Other title insurers have their 
“Underwriting Manuals." These are 
little nuts and bolts booklets, offering 
little evidence of extensive research, 
and given to generalizing rules and 
guidelines from state to state. 

How seriously do their agents 
and attorneys take their manuals? 
Well, you can test this one out your- 
self. Next time you visit one of their 
offices, see if there isn't a copy of 
Title Notes on the shelf. 
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The Sharper You Are, 
The Better We Like It. 

While providing continuing 
education for our peers was always 
part of our charter, we've continually 
expanded in this area, particularly 
because changes in the legal profes- 
sion caused a decline in mentoring 
and on-the-job training for young 
lawyers. 

Our program has grown to over 
250 seminars a year, attended by more 
than 5,000 real estate attorneys and 
staff members. Fund seminars are 
widely regarded as the most up-to- 
date, professionally presented, and 
fairly priced CLE resource in Florida. 
Plus, there's the annual Fund Assem- 
bly, attended by nearly 1,500 mem- 
bers, where you can earn 16 CLE 
credits in just two and a half days. 

Meanwhile, over at the other title 
insurance companies, they typically 
see seminars as an occasional PR 
event or marketing ploy. A chance to 
dress up and make an impression, 
useful for entering a new market, or 
enlisting a few agents. 


Why We're Different 
Is Even More Important 

Than How We're Different. 

There are a lot of differences 
between the way we do things at The 
Fund and the way things are done by 
our competitors. But the most impor- 
tant point is this: 

We don't do all these things to 
give ourselves a competitive advan- 
tage. We do them to give our mem- 
bers all the advantages they need to 
be competitive. 

And that's the biggest difference 
of all. 
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closing the cause of reversals. A strong 
cautionary instruction will often pre- 
vent repeated improper arguments that 
violate the rules and thereby eliminate 
the “cumulative effect” upon which so 
many new trials are granted.® 

That lawyers should know the law of 
closing argument and be held account- 
able for not following it is not a novel 
concept. As Judge Blue noted, concur- 
ring in Luce v. State, 642 So. 2d 642 
(Fla. 2d DCA 1994), “If lawyers do not 
recognize improper argument, they 
should not be in a courtroom.” 

Every trial lawyer has the power to 
give effective, persuasive, and error- 
proof closing arguments. Experienced 
trial lawyers know what the evidence 
will be in the case, both from their side 
and from the opposing side, months in 
advance of trial. There is no reason to 
wait until commencement of the trial 
or later to prepare the closing argu- 
ment. 

Advance preparation of the closing is 
not only the best way to stay within the 
rules but is also an excellent trial 
preparation technique. Charting out 
what the jury will be told in closing ar- 
gument serves as a tool to streamline 
proof. If a witness or document is not 
significant enough to be mentioned in 
closing, the witness shouldn’t be called 
nor the document introduced. Early 
preparation of closing is an invaluable 
tool in simplifying the case and reduc- 
ing the stress and tension associated 
with the trial of lawsuits. 

Jury trials are fatiguing. Trial law- 
yers don’t do their best work when they 
are tired. Vince Lombardi was correct 
when he said “fatigue makes cowards 
of us all.” Improper arguments, cheap 
shots, and flagrantly emotional appeals 
are adversarial short cuts taken by law- 
yers who haven’t properly prepared 
their closing. 


Judicially Created Problems 
and Proposed Solutions 

Trial lawyers are loathe, for obvious 
reasons, to criticize published opinions 
of appellate courts. One cannot, how- 
ever, honestly discuss solutions to the 
problems identified by the courts with- 
out examining the role in which certain 
appellate opinions have contributed to 
the problem. 

1) Fundamental Error 

One such problem is the expansion 
of the “fundamental error” rule as it 
applies to closing argument.’ The fun- 
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damental error doctrine presumes that 
once a particular argument has been 
made, the jury has been so poisoned 
that sustaining an objection and giving 
a curative instruction will be ineffec- 
tive in erasing the statement from the 
juror’s mind and a mistrial or new trial 
should be granted.* It allows the attor- 
ney for the aggrieved party to preserve 
the argument as error without so much 
as whispering an objection, requesting 
a curative instruction, or moving for a 
mistrial.® 

Some appellate judges “have come to 
be of the view that a party who does 
not object to counsel’s comments in clos- 
ing should not be allowed to complain 
of these comments on appeal. It is 
anomalous that the more objectionable 
the comment, the less the incentive to 
object.”"° Indeed. Yet the rule persists. 

The problems created by the funda- 
mental error rule (or the misapplica- 
tion of it) are exemplified in the recent 
case of Baptist Hospital, Inc. v. Rawson, 
674 So. 2d 777 (Fla. 1st DCA 1996), in 
which the plaintiff’s lawyer without 
objection made “numerous” improper 
comments during the course of closing 
argument. The court quotes multiple 
parts of the plaintiff’s closing and found 
that the argument violated the funda- 
mental error rule because the cumula- 
tive effect was “so pervasive as to af- 
fect the fairness of the proceeding ....”" 

What would have happened if, after 
the first improper argument, an objec- 
tion had been lodged and the court had 
read the lawyer the riot act as sug- 
gested above? The probabilities are 
good that no further objectionable ar- 
guments would have been made. The 


effect of allowing counsel to sit idly by 
and not object is to permit and encour- 
age additional improper argument 
which, when taken collectively, consti- 
tutes fundamental error because of 
their cumulative impact. Thus, the fun- 
damental error rule not only encour- 
ages trial lawyer torpor, but also de- 
prives trial judges of an opportunity to 
intervene, issue appropriate curative 
instructions and thereby prevent the 
accumulation of improper arguments in 
the first instance.” 

2) Rule 4-3.4(e) 

The mechanistic and unrealistic ap- 
plications of Rule 4-3.4(e) of the Rules 
Regulating The Florida Bar have cre- 
ated additional uncertainties. The rule 
provides, in relevant part, that trial 
lawyers shouldn’t express personal 
opinions about “the justness of a cause, 
the credibility of a witness, the culpa- 
bility of a civil litigant or the guilt or 
innocence of an accused.” Appellate 
courts disagree about 1) what the rule 
means, 2) how it should be applied, and 
3) the appropriate sanction for violat- 
ing 

Opinions generated by the same ap- 
pellate court have sent mixed signals 
concerning this issue. For example, in 
Kaas v. Atlas Chemical Co., 623 So. 2d 
525, 526 (Fla. 3d DCA 1993), the court 
held that a lawyer’s repeated state- 
ments that a witness is a liar fell 
“squarely within the category of funda- 
mental error.” In Forman v. Wallshein, 
671 So. 2d 872, 873 (Fla. 3d DCA 1996), 
the court, in a not-too-subtle attempt 
to recede from Kaas, held it is accept- 
able to call a party a liar “if there is 
basis in the evidence to do so.” 

A trial is supposed to be a search for 
the truth. This well-accepted maxim 
assumes that in most cases witnesses 
for one side are telling the truth and 
witnesses for the other side are not. 
Cross-examination has been hailed as 
the greatest weapon for exposing pre- 
varication and arriving at the truth. If 
a witness has lied on direct examina- 
tion, it is the job of the trial lawyer to 
expose that fact for the jury. 

Against this backdrop, how can it 
reasonably be said that a lawyer 
shouldn’t be able to call a witness a liar 
if there exists an evidentiary basis for 
it? Perhaps the Kaas court disliked the 
fact that the trial lawyer prefaced his 
statement by saying “I think” the wit- 
ness is a liar. The “I think” preface has 
been taken by some courts as an expres- 
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sion of the lawyer’s “personal opinion” 
in violation of Rule 4-3.4(3). 

A good example of the view of many 
courts on the “I think/I believe” issue 
is found in Sacred Heart Hospital v. 
Stone, 650 So. 2d 676 (Fla. 1st DCA), 
rev. denied, 659 So. 2d 1089 (Fla. 1995). 
The opinion quotes the following sen- 
tences of a lawyer’s final argument: 
“But, I don’t believe there is any ques- 
tion. They admit she was at fault. She 
admits she was at fault.”* The empha- 
sis was supplied by the court, which 
held that such statements violate the 
Code of Professional Responsibility and 
constitute fundamental error. 

The underlying prohibition against a 
lawyer expressing personal opinions is 
apparently premised on the belief that 
ajury will give more weight to the state- 
ment if the lawyer expresses it in the 
form of a personal opinion rather than 
as a comment on the evidence. Can it 
reasonably be said that a jury would 
react differently or reach another result 
if the lawyer, instead of saying “I don’t 
believe there is any question she was 
at fault,” says “the evidence shows she 
was at fault” or simply “she was at 
fault”? Clearly not. Yet the latter state- 
ments would be viewed as appropriate 
by even the most picky advocates and 
judges, while the former, at least in the 
view of some appellate courts, consti- 
tutes fundamental error. 

The part of Rule 4-3.4 which provides 
the basis for so many reversals, i.e., the 
prohibition against the expression of 
“personal opinion,” cannot be meaning- 
fully applied. Every time a lawyer com- 
ments on the evidence or suggests why 
their client is entitled to a verdict, the 
lawyer is expressing his or her own 
opinion on the subject. No one would 
suggest that a lawyer in closing can’t 
comment on the evidence or suggest an 
appropriate verdict. How, then, can a 
court distinguish between permissible 
expression of opinion on what the evi- 
dence has shown or what constitutes a 
fair verdict and the prohibited expres- 
sion of personal opinion? Obviously no 
such distinction can be drawn. 

3) Lack of Appellate Specificity 

To comply with appellate directives 
concerning the proper scope of closing 
argument, trial judges and trial law- 
yers must have specific appellate guid- 
ance. Some appellate decisions have 
failed to clearly identify which parts of 
a challenged argument are improper. 
For example, in Sacred Heart, the court 


"Tallahassee off 


Allentown 


Washington, 


THE FLORIDA BAR JOURNAL/DECEMBER 1996 47 


ECKERT SEAMANS CHERIN MELLON 
Tallahassee 904/202-2515 

Fort Lauderdale 954/523-0400, 
Boca Raton 561/347-5100 

is pleased to announce that 
SENATOR MALLORY E. HORNE 

former speaker of the Florida House of Representatives 2 

has joined the firm. = 
Senator Horne will lead the firms state 
government relations practice from Our 
Tallahassee Fort Lauderdale Miami 
Boca Raton Pittsburgh Harrisburg 


makes six separate references to the 
lawyer’s use of the word “ridiculous” in 
argument. The court implies, but 
doesn’t clearly state, that a lawyer can’t 
use the word “ridiculous.” There is little 
doubt that, given the court’s treatment 
of “ridiculous,” other appeals will be 
spawned as a result of verdicts in favor 
of the party whose attorney used that 
word in argument. Hopefully, the court 
did not truly intend to ban the word 
“ridiculous” from jury argument. If, 
however, that was the intent, the court 
should have said so, rather than leave 
the issue unsettled. Ambiguity breeds 
appeals. 

Similarly, in Baptist Hospital v. 
Rawson, the court quotes several parts 
of the plaintiff’s lawyer’s closing argu- 
ment. Several statements were clearly 
proper, i.e., “it’s a tragedy of errors,” 
“none of these things are believable,” 
“no one, not a president or a doctor is 
above the law,” while others were not. 
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The court failed te distinguish between 
the acceptable and unacceptable argu- 
ments, but found they cumulatively jus- 
tified a new trial. 

Proper appellate analysis of offend- 
ing arguments is found in Norman v. 
Gloria Farms, Inc., 668 So. 2d 1016 
(Fla. 4th DCA 1996), in which the court 
prefaced its quotation of the offending 
arguments with the statement that, 
“the following arguments. . . we find to 
be an improper appeal to passions and 
prejudices of the jury on the critical is- 
sues of liability and financial responsi- 
bility.”"“ The reader of Norman knows 
precisely what the court found to be 
prohibited argument. 


Conclusion 

Despite the best efforts of very ca- 
pable and well-intentioned appellate 
judges, the law of closing argument re- 
mains wrought with uncertainty. The 
following measures may be helpful in 
minimizing that uncertainty: 

1) Abolish the part of the fundamen- 
tal error rule that allows a party to pre- 
serve error without objecting to its ad- 
versaries’ closing argument; 

2) Adopt the approach of the Third 
District in Forman regarding state- 
ments of personal belief and abolish or 
amend the language of Rule 4-3.4 pro- 
hibiting statements of “personal” opin- 
ion about the credibility of witnesses; 

3) Encourage appellate judges to 
identify with particularity those por- 
tions of arguments deemed improper. 

Unlike many problems facing our 
system of justice, those discussed in 
this article are imminently correctable. 
All participants in the adversary sys- 
tem can and should commit to courses 
of conduct which will reduce the waste 
of judicial and litigants’ resources 
caused by improper closing argument. 
Q 


1 See discussion at notes 12 through 13. 

2 While the argument may have engen- 
dered tender feelings in the plaintiff’s 
lawyer’s wife, it surely didn’t in his client, 
who saw a million-dollar judgment disap- 


pear. 

3 Martin v. State Farm, 392 So. 2d 11, 12- 
13 (Fla. 5th D.C.A. 1980). 

* Donahue v. FPA Corporation, ___ So. 2d 
__., 21 Fla. L. Weekly D1325, D1326 (Fla. 
4th D.C.A. June 5, 1996). 

5 Appellate courts encourage affirmative 
judicial action even absent objection. 
Wasden v. Seaboard Coast Line Railroad 
Co., 474 So. 2d 825, 831 (Fla. 2d D.C.A. 
1985) (“A trial judge can and should inter- 
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vene to prohibit improper comments even 
when opposing counsel does not object.”); 
Hillson v. Deeson, 383 So. 2d 732, 733 (Fla. 
3d D.C.A. 1980) (“the trial court . . . should 
restrain these comments even absent an ob- 
jection.”). 

® Cohen v. Pollack, 674 So. 2d 805 (Fla. 3d 
D.C.A. 1996); Baptist Hospital, Inc. v. 
Rawson, 674 So. 2d 777 (Fla. 1st D.C.A. 
1996); and Norman v. Gloria Farms, Inc., 
668 So. 2d 1016 (Fla. 4th D.C.A. 1996). 

7 A thoughtful analysis of this issue is 
found in Hagan v. Sun Bank of Mid-Florida, 
N.A., 666 So. 2d 580, 584 (Fla. 2d D.C.A. 
1996), which concerns the “failure to accept 
the narrowness of fundamental error.” 

§ For an error to be fundamental, it must 
go to the foundation of the case, the merits 
of the claim, or extinguish a party’s right to 
a fair trial. Wasden v. Seaboard Coast Line 
Railroad, 474 So. 2d 825, 831 (Fla. 2d D.C.A. 
1985), rev. denied, 484 So. 2d 9 (Fla. 1986). 
Pippin v. Latosynski, 622 So. 2d 566 (Fla. 
5th D.C.A. 1993). Fundamental error occurs 
“if the prejudicial conduct in its collective 
import is so extensive that its influence per- 
vades the trial, gravely impairing a calm 
and dispassionate consideration and the 
merits by the jury... .” Tyus v. hicola 
Northern Railroad Co., 130 So. 2d 580 (Fla. 
1961). 

® See cases cited in note 7, supra. 

10 Walt Disney World Co. v. Blalock, 640 So. 
2d 1156, 1159 (Fla. 5th D.C.A. 1994) (Grif- 
fin, J., concurring in part; dissenting in 


part). 

1 Baptist Hospital, Inc. v. Rawson, 674 So. 
2d at 779. 

12 The comments of Judge Sharp, dissent- 
ing in Schubert v. Allstate Ins. Co., 603 So. 
2d 554, 555 (Fla. 5th D.C.A. 1992), are ap- 
ropos: “Had [plaintiff’s counsel objected] 
early in the proceedings, the trial judge 
could have warned counsel for Allstate to 
stop such improper tactics, thereby forestall- 
ing the later improper comments. As it was, 
the trial judge was given no opportunity to 
remedy the situation. Further, failure to 
object can be part of trial counsel’s strat- 
egy, to make the opponent look bad in the 
jury’s eyes. Sometimes, it works, and some- 
times it does not.” 

13 The Second and Fourth districts have 
held that arguments that violate Rule 4- 
3.4(e) do not necessarily constitute funda- 
mental error. Wasden v. Seaboard Coast 
Line Railroad Co., 474 So. 2d 825 (Fla. 2d 
D.C.A. 1985), and Nelson v. Reliance Ins. 
Co., 368 So. 24361 (Fla. 4th D.C.A. 1978). 
The Third and Fifth districts have held the 
opposite, see Stokes v. Wet ‘N Wild, Inc., 523 
So. 2d 181 (Fla. 5th D.C.A. 1988); Schreir v. 
Parker, 415 So. 2d 794 (Fla. 3d D.C.A. 1982). 
The First District has gone both ways. Blue 
Grass Shows, Inc. v. Collins, 614 So. 2d 626 
(Fla. Ist D.C.A.), rev. denied, 624 So. 2d 264 
(Fla. 1993); Sacred Heart Hospital v. Stone, 
650 So. 2d 676 (Fla. 1st D.C.A. 1995). The 
conflicts between the districts on these and 
other issues have been commented upon in 
Hagan and Norman, cited in notes 6 and 7. 

14 Sacred Heart Hospital v. Stone, 650 So. 
2d 676, 679 (Fla. 1st D.C.A.), rev. denied, 
659 So. 2d 1089 (Fla. 1995). 

8 Norman v. Gloria Farms, Inc., 668 So.2d 
at 1020-21. 
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FAMILY 


Home Education and 
Shared Parental Responsibility 


ow, let me get this 

straight, madam, you’ve 

been teaching your chil- 

dren at home, and now 
your husband wants them in a public 
school, and you do not want them there, 
nor do you want them taught by a cer- 
tified teacher? I see. And you want me 
to advise you whether you can continue 
this as your husband has just filed to 
dissolve your marriage. Well, I just 
don’t know... .” 

It is suggested that this would be a 
common reaction among family law 
practitioners when and if confronted 
with a mother’s comment that she home 
educates the family’s child or children. 
The parental choice to home educate 
one’s children is a viable educational 
alternative in Florida.' The purpose of 
this article is to alert family law attor- 
neys and the judiciary that this healthy 
and successful alternative must be 
carefully considered and properly pre- 
sented at trial so that the “best inter- 
est of the child” is considered. 

As our current public education sys- 
tem wrestles with issues such as char- 
ter schools, school vouchers, higher 
taxes, proposed national academic stan- 
dards, and educational “goals,” the 
movement to educate one’s own chil- 
dren has steadily strengthened, but of- 
ten gone unnoticed by the general pub- 
lic and legal community. It is estimated 
that as of 1991 between 300,000 and 
one million children were home edu- 
cated in the United States.? Current 
Florida Department of Education infor- 
mation shows that for the 1994-1995 
school year, over 19,000 children were 
educated at home in this state.’ The fig- 
ures for Florida represent a 16.7 per- 
cent increase in participation over the 
prior year.* The Department of Educa- 
tion figures certainly understate the 
correct total number of students, as 


Under the statutory 
concept of shared 
parental 
responsibility, the 
issue of home 
education should be 
reviewed as an 
educational decision, 
and require joint 
determination and 
conference between 
parents 


by Kevin P. Smith 


those who home educate in conjunction 
with a private school were typically not 
reported in these totals. 

Contrary to some popular misconcep- 
tions, a well-developed home education 
program is not isolationist, socially in- 
hibiting, or “new.” Actually, compulsory 
attendance at public school is the “new 
kid on the block,” having become a le- 
gal requirement in most states only in 
the early 1900s.5 “Traditional” educa- 
tion in our country often has been at 
home, with many of our founding fa- 
thers, former presidents, and leaders, 
such as George Washington, Daniel 
Webster, John Stuart Mill, Thomas 
Edison, Mark Twain, Franklin D. 
Roosevelt, and Abraham Lincoln, to 
mention but a few, having exhibited the 
fruits of this educational method.® 

The social and academic benefits and 
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implications for home-educated youth 
have been the subject of surveys and 
research projects.’ Consistently, these 
investigations demonstrate that: 1) 
Parents can competently educate their 
own children;*® 2) home-educated chil- 
dren are socially well-adjusted;*® and 3) 
children demonstrate qualities of inde- 
pendent learning and leadership.’ 
Children educated at home are admit- 
ted to numerous public and private 
universities and colleges including, as 
of 1994, at least four Ivy League schools 
and the U.S. Naval and Air Force acad- 
emies." 

A family practitioner should be aware 
of the “home education” requirements 
set forth by statute. Pursuant to FS. 
§232.02(4), the primary requirements 
to maintain a home-based school are 
threefold: 1) a written notice of intent 
filed with the county school superinten- 
dent; 2) the maintenance by the parent 
of a portfolio of records and materials; 
and 3) an annual evaluation of the 
child’s progress.” If a parent meets 
these statutory requirements, then the 
home education program qualifies as a 
viable legal alternative to public or pri- 
vate schools in Florida. Alternative le- 
gal methods to maintain home educa- 
tion programs include incorporation as 
a private school under F‘S. Ch. 617 or 
Ch. 623. These schools have been suc- 
cessfully acknowledged and maintained 
in Florida and are utilized by many 
home educators. The discussion of these 
options exceeds the scope of this article, 
but, if a client participates in such an 
“umbrella” program, the family practi- 
tioner must be familiar with these le- 
gal and popular alternatives. 

In Florida, legal custody for children 
is known as parental responsibility and 
is found in FS. §61.13. Pursuant to this 
statute, parents are presumed to 
“share” the parental responsibilities 
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and duties for their children.” FS. 
§61.046(11) defines “shared parental 
responsibility” as follows: 

Shared parental responsibility means a 
court-ordered relationship in which both 
parties retain full parental rights and re- 
sponsibilities with respect to their child and 
in which both parents confer with each other 


so that major decisions affecting the wel- 
fare of the child will be determined jointly. 


Also set forth in F.S. §61.13 is the 
ability for the trial court to allocate or 
divide specific parental responsibilities, 
for example primary residence, be- 
tween the parents." In accord with this 
statutory authority, the parental re- 
sponsibility for educational decisions 
may be awarded to one parent.® 

At the time of divorce, parties may 
certainly disagree on a number of is- 
sues. The issue of educating the par- 
ties’ child or children at home by one of 
the parties may be a hotly contested 
issue and a more frequent one as the 
number of participants in home educa- 
tion programs increase. The focus now 
becomes, when does the home educa- 
tion issue arise in shared parental re- 
sponsibility disputes and how should 
counsel prepare to argue the benefits 
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of such program on behalf of a client? 

At present, no Florida appellate de- 
cisions have involved the combined is- 
sues of home education and parental 
responsibility."° Nevertheless, under 
the statutory concept of shared paren- 
tal responsibility, the issue of home 
education should be reviewed as an 
educational decision and, therefore, 
require joint determination and confer- 
ence between parents. If the parties 
cannot agree, the court would need to 
determine which parent should make 
this “school choice” in the child’s best 
interest.'” Yet, counsel arguing the 
home education option must not only 
be prepared to present the client as the 
proper party to merit such designation 
but, also, counsel must be equipped to 
show the general and specific qualities 
of home education. 

The contested issue of home educa- 
tion may arise at the time of divorce, 
as a home education program was part 
of the family’s lifestyle, or in a post-dis- 
solution enforcement or modification 
proceeding. As a practical matter, if the 
issue of home education is contested as 
part of the initial divorce, the party 
desiring to home educate should con- 
sider requesting an allocation of the 
educational responsibility from the 
trial court to avoid future problems.® 
Yet, the disagreement over home edu- 
cation often appears after entry of the 
final judgment, when one parent has 
elected this alternative and the former 
spouse opposes and seeks to force en- 
rollment in public or private school or 
seeks to modify primary residence.” In 
such instances, the party who desires 
to home educate must be prepared to 
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present and argue the merits of home 
education in defense or consider, if cir- 
cumstances justify, a modification ac- 
tion to now obtain the responsibility for 
education. 

Legal counsel should endeavor to 
learn the general background and dem- 
onstrated benefits of home education to 
properly represent this client. The 
home education alternative is growing 
stronger, not only in number of people, 
but also in public awareness, as shown 
by the 1996 Florida Legislature in pas- 
sage of the “Craig Dickinson Act” (CS/ 
HB 2505) known also as the “extra cur- 
ricular student activities bill.” Legal 
counsel needs to listen, learn, and 
thereafter argue with knowledge the 
home education alternative before the 
court.A successful educational program 
should not be defeated because legal 
counsel is not aware of or does not per- 
sonally agree that the “best interest of 
the child” is education at home. 

To represent a home education par- 
ent, counsel should again review the 
requirements set forth in FS. 
§232.02(4). If a home education pro- 
gram is already commenced by one’s 
client, the attorney should be certain it 
properly conforms with Florida law. If 
a client seeks to commence a home edu- 
cation program during or after a di- 
vorce, then counsel should verify his or 
her client has made every effort to con- 
fer and discuss with the former spouse 
before the program is begun and prior 
to seeking a judicial resolution. If the 
other parent objects, then as an alter- 
native to initiating legal action, parties 
should consider mediation as an oppor- 
tunity to fully “educate” the objecting 
parent and discuss the benefits of home 
education. Finally, counsel should con- 
sider requesting allocation or modifica- 
tion of the educational responsibility, 
if appropriate, when the opposing party 
refuses any reasonable cooperation 
with the request to home educate. 

In preparation for an evidentiary 
hearing, counsel should learn the spe- 
cific features of the client’s individual 
home education program. Each pro- 
gram varies, but examples of similar 
features include academic curriculum, 
duration of individual programs, sports 
and social activities, club memberships, 
church activities and, if available, stan- 
dardized test scores. Counsel should 
also discuss with the client their inter- 
action with other “supporting” home 
educators in the local community. A 
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wealth of practical knowledge and po- 
tential witnesses can be obtained 
through local home education support 
groups and their leaders. The local 
school superintendent’s office should 
have personnel available to testify as 
to clients’ compliance with statutory 
requirements. Clients can identify 
teachers who may have performed prior 
annual evaluations for their children. 
In addition, written materials on home 
education, such as books, periodicals, 
statistical surveys, and reports are 
available in the marketplace and, in 
many areas, at the local public library. 
Materials may also be obtained through 
state and national home education as- 
sociations, institutions, and founda- 
tions.” 

At trial, the attorney representing a 
home-educating parent must be pre- 
pared to present evidence demonstrat- 
ing the academic and social benefits of 
home education by introduction of sur- 
veys, research studies, statistical com- 
pilations, and the testimony of expert 
and lay witnesses. Most importantly, 
counsel needs to emphasize that the 
Florida home education parent is pur- 
suing a legitimate and legal educa- 
tional option. It can and should be ar- 
gued that §232.02 “presumes” parental 
competency to teach as a parent may 
be, but typically is not, a certified 
teacher. Therefore, a parent’s compe- 
tency to educate should not become a 
focal issue unless there exist legitimate 
and serious deficiencies that merit con- 
sideration. Obviously, counsel should 
emphasize a parent’s past home-educa- 
tion accomplishments, the academic 
achievement of the children, and prior 
standardized test results when these 
items demonstrate strong parental ca- 
pabilities. Further, it should be shown 
by testimony that the well-intentioned 
home educator is not utilizing home 
education to alienate the opposing par- 
ent or to circumvent legitimate con- 
cerns from the other parent. Past efforts 
to confer and discuss the program 
should now be used to demonstrate 
good faith efforts to overcome an 
opponent’s objections. 

Personal opinions on the education 
of a party’s children are abundant and 
do vary, but the summary rejection of 
an important educational alternative is 
not in the best interest of children. It is 
certainly acknowledged that home edu- 
cation is not practical, possible, or even 
desirable in all families. Yet, home edu- 


cation does serve many families, and 
matrimonial lawyers should be suffi- 
ciently knowledgeable to argue before 
our judiciary whether this is the “best 
interest of the child.” If knowledgeable, 
then a lawyer’s reaction to this article’s 
opening comment might very well be, 
“I see. Tell me more about your pro- 
gram.” Q 
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lorida is a fortunate state, en- 

dowed with unique and desir- 

able lands. Over the last 40 

years, growth in Florida has 
occurred at a remarkable rate, and 
shows no indication of declining. Yet, 
desirability has come at a price. Rapid 
growth has yielded perpetually increas- 
ing demand for land and municipal ser- 
vices, and the imperative that state 
government “balance the need to pro- 
vide for the large number of people com- 
ing to the state with the equally legiti- 
mate demand for the protection of the 
state’s natural systems: land, air, and 
water.” In response, the Florida Legis- 
lature enacted comprehensive “Growth 
Management” legislation in 1972, 1975, 
and 1985.° Florida land use decisions 
are now valid only if they are “consis- 
tent” with state and local comprehen- 
sive plans.‘ 

Unfortunately, the efforts of the leg- 
islature to facilitate managed growth 
have been frustrated by the well-inten- 
tioned decisions of the Florida Supreme 
Court in Board of County Commission- 
ers v. Snyder, 627 So. 2d 469 (Fla. 1993), 
and City of Melbourne v. Puma, 630 So. 
2d 1097 (Fla. 1994). The confusion cre- 
ated by Snyder and Puma is reflected 
in the subsequent decisions of the dis- 
trict courts of appeal. Snyder and 
Puma, which held that some (but not 
all) local land use decisions require the 
utilization of “quasi-judicial” proce- 
dures, have added uncertainty and ex- 
pense into what is already a complex 
and cumbersome process.® The decision 
of the Fourth District Court of Appeal 
in Martin County v. Yusem, 664 So. 2d 
976 (Fla. 4th DCA 1995), review 
granted, Table No. 87078 (Fla. July 19, 
1996), which is being reviewed by the 
Florida Supreme Court, demonstrates 
the ambiguity which now exists. The 
Florida Supreme Court should utilize 
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the Yusem case to resolve the uncer- 
tainty created by Snyder and Puma. 
The future of growth management in 
Florida might depend on it. 


Comprehensive Planning and 
Rise of Growth Management 

In 1985, the Florida Legislature man- 
dated that all land use actions, no mat- 
ter how great in scope, must be “con- 
sistent”® with a comprehensive plan. By 
1992, all local governments in Florida 
were required to have promulgated and 
adopted local comprehensive plans that 
were consistent with the state compre- 
hensive plan.’ The idea of decisionmak- 
ing in accordance with a local “compre- 
hensive plan” was not new. In 1926, the 
Standard State Zoning Enabling Act*® 
suggested that zoning regulations 
should be drawn “in accordance with a 
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comprehensive plan.” Until the 1970s, 
however, Florida courts followed the 
lead of the U.S. Supreme Court? in hold- 
ing that local government actions were 
valid as long as the legislative judg- 
ments behind the decisions were “fairly 
debatable.””” 

Florida’s high growth status war- 
ranted long range planning and growth 
management by the early 1970s." The 
“fairly debatable” standard often left 
state officials unable to effectively con- 
trol growth. The Florida Legislature 
was forced to take remedial action. In 
1972 and 1975, the legislature passed 
legislation’ designed to give the state 
greater control over local land use plan- 
ning, particularly as to regional im- 
pacts and environmentally sensitive 
lands.'* The “Growth Management Act” 
of 1985 heralded the present era of 
Florida growth management." The lo- 
cal comprehensive plan, which was re- 
quired to be consistent with state and 
regional comprehensive plans,* would 
now be the “constitution” for local 
decisionmaking, with zoning as the pri- 
mary method of carrying out the poli- 
cies of the plan.’® 


Judicial Scrutiny of 
Land Use Decisionmaking 
After passage of the Growth Manage- 
ment Act, the “fairly debatable” stan- 
dard was rapidly narrowed in scope. 
With the rise in frequency of the “con- 
sistency challenge,” courts began to 
exert greater scrutiny on land use de- 
cisions. Stricter scrutiny was particu- 
larly frequent in the context of 
rezonings. Where a land use decision 
was challenged as inconsistent with a 
local or regional comprehensive plan, 
courts repeatedly held that deferential 
review was inappropriate.'’ When the 
Florida Supreme Court decided Snyder, 
the modern trend in the district courts 
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of appeal appeared to be that many re- 
zoning decisions should be made by lo- 
cal governments only after utilizing 
“quasi-judicial” procedures.® 

The district courts, with the possible 
prior exception of the Fifth DCA,” ap- 
peared to recognize the distinction be- 
tween zoning and planning. The deter- 
mination of whether a land use decision 
is quasi-legislative or quasi-judicial is 
an important one. It affects the degree 
of formal procedures required during 
local land use decisionmaking, the char- 
acter of the proceeding,” and the rem- 
edy on appeal to the circuit court.”' The 
determination is also important be- 
cause of the expense and time-intensive 
nature of formal proceedings both on 
affected parties and local govern- 
ments.” Although the Florida Supreme 
Court has not definitively resolved 
what formal procedures “quasi-judicial” 
proceedings require, the opinion of the 
Third DCA inJennings v. Dade County, 
589 So. 2d 1337 (Fla. 3d DCA 1991), is 
instructive.” The level of process is not 
the same as that which is required in 
judicial trials, and strict rules of evi- 
dence do not apply. “A quasi-judicial 
hearing generally meets basic due pro- 
cess requirements if the parties are 
provided notice of the hearing and an 
opportunity to be heard. . . . [TJhe par- 
ties must be able to present evidence, 
cross-examine witnesses, and be in- 
formed of all the facts upon which the 
commission acts.”™ Jennings indicates 
that a quasi-judicial hearing must in- 
clude: 1) notice and opportunity for all 
affected parties to be heard; 2) the op- 
portunity for parties to present evi- 
dence and cross-examine adverse wit- 
nesses; and 3) the right to be informed 
of the decisionmaker’s findings on 
which the decision is based. Open 
questions remain. While it is uncertain 
whether all testimony must be sworn, 
a local government must require it 
when demanded by the applicant.” 
Similarly, there has been no definitive 
guidance on what, if any, of the normal 
rules of evidence apply in a quasi-judi- 


cial proceeding.”” 


Florida Supreme Court Enters 
Fray: Snyder and Puma 

By 1993, the district courts of appeal 
were split on the character of land use 
decisionmaking under the Growth 
Management Act. Ambiguity also per- 
sisted on the scope and availability of 
judicial review. Accordingly, in 1993, the 


Supreme Court accepted jurisdiction in 
three cases, Puma v. City of Melbourne, 
630 So. 2d 1097 (Fla. 1994) (character 
of proceeding in comprehensive plan 
amendment); Snyder v. Board of County 
Commissioners, 627 So. 2d 469 (Fla. 
1993) (character of proceeding in rezon- 
ing); and Parker v. Leon County, 627 So. 
2d 476 (Fla. 1993).% With these three 
cases pending, the Supreme Court was 
“in a unique position to consider and 
resolve simultaneously the multiplicity 
of issues raised by the quasi-judicial 
debate.”” Unfortunately, the Supreme 
Court’s resolution of the three cases 
created more questions than it an- 
swered. 

In an impassioned decision empha- 
sizing the “constitutional” rights of 
property owners to “make a more in- 
tense use of [their] underzoned land,” 
the Fifth DCA in Snyder held that most 
rezonings require quasi-judicial proce- 
dures, and ruled in favor of the appli- 
cant landowner.*! The Supreme Court 
modified the lower court’s rationale. 
It did agree, however, with the Fifth 
DCA’s functionalist approach for deter- 
mining whether a rezoning requires 
quasi-judicial procedures. Starting with 
the premise that a legislative action “re- 
sults in the formulation of a general 
rule of policy, whereas judicial action 
results in the application of a general 
rule of policy,” the court determined 
that Brevard County’s action on 
Snyder’s application was in the nature 
of a quasi-judicial proceeding and prop- 
erly reviewable by petition for certio- 
rari. Important in the court’s determi- 
nation that the rezoning in Snyder was 
quasi-judicial was the fact that: 1) the 
rezoning had an impact on a limited 
number of persons or property owners; 
2) the impact was on identifiable par- 
ties and interests, rather than the pub- 
lic at large; 3) the decision was arrived 
at through a hearing where facts were 
found and a decision was made from 
those facts; and 4) the decision “could 
be functionally viewed as policy appli- 
cation, rather than policy setting.”™ 

Having determined that the rezoning 
under review was quasi-judicial, the 
Supreme Court delineated a test for 
determining the validity of action taken 
during a quasi-judicial hearing. First, 
the burden was on the applicant land- 
owner seeking the rezoning change to 
demonstrate that the proposed devel- 
opment was in “strict compliance” with 
the local comprehensive plan. If this 


step was satisfied, the burden shifted 
to the local government to demonstrate 
that the decision not to rezone was in 
accordance with a legitimate public 
purpose.* 

Many land use professionals believed 
that the amending of local comprehen- 
sive plans, as formulation of policy ap- 
plied through zoning, remained quasi- 
legislative. The Supreme Court’s 
decision in City of Melbourne v. Puma, 
630 So. 2d 1097 (Fla. 1994), issued 
shortly after Snyder, quickly cast doubt 
on this assumption. Puma stated that 
Snyder resolved the conflict that had 
prompted the Supreme Court to take 
jurisdiction. The Supreme Court re- 
manded the case to the Fifth DCA, for 
proceedings consistent with Snyder.* 

Puma concerned a landowner’s re- 
quest to amend a comprehensive plan. 
Snyder, however, concerned a request 
for a rezoning. This naturally led to 
confusion. Did remand in accordance 
with Snyder mean that comprehensive 
plan amendments were subject to the 
same functionalist ad hoc inquiry to 
determine if quasi-judicial procedures 
were required? Or, was remand in ac- 
cordance with Snyder simply an ac- 
knowledgment that “modifications to a 
policy-making document should be cat- 
egorized as legislative acts?”* 


Local Governments and 
Landowners Caught in 
Crossfire 

Since Puma, the courts have unani- 
mously followed the functionalist 
Snyder inquiry in plan amendment 
cases.*” Cases have generally turned on 
what the court believes the plan amend- 
ment applicant is seeking. For example, 
is the applicant seeking to create new 
policy through amendment of the local 
plan, or simply requesting that the poli- 
cies of the plan be applied to an indi- 
vidual parcel via site-specific amend- 
ments? The first plan amendment case 
to test the meaning of Snyder and Puma 
was Florida Institute of Technology v. 
Martin County, 641 So. 2d 898 (Fla. 4th 
DCA 1994). 

In the early 1990s, the Florida Insti- 
tute of Technology (FIT) regained 
through foreclosure an 81-acre parcel 
of waterfront property. The previous 
owner had obtained a comprehensive 
plan amendment and rezoning of the 
property which would permit the con- 
struction of an ambitious PUD.* FIT 
decided to develop the property consis- 
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tent with the prior amendments. The 
county planning staff, however, pro- 
posed to FIT that the county initiate a 
plan amendment and rezoning which 
would set up new timetables and pa- 
rameters for the PUD. FIT agreed. The 
planning staff and FIT negotiated for 
several months and agreed on 11 po- 
tential developments, all of which were 
consistent with the comprehensive 
plan. Under intense public pressure not 
to abandon any public access to the In- 
dian River, the Martin County Commis- 
sion rejected all of the proposals.” 

FIT filed a petition for certiorari in 
the circuit court. The county attacked 
the petition on the grounds that its ac- 
tion was quasi-legislative and therefore 
unassailable through certiorari.“ Cit- 
ing the Florida Supreme Court’s deci- 
sion in Snyder, the Fourth DCA dis- 
agreed. Because “the board hearings 
essentially addressed the change in the 
land use designation for a particular 
piece of property,” the Fourth DCA de- 
termined that the FIT amendment was 
quasi-judicial in nature.“ 

One criticism of FIT is that the 
Fourth DCA did not need to apply the 
functionalist Snyder test to all plan 
amendment proceedings in order to 
reach the result that it wanted. The 
PUD had already been approved prior 
to FIT’s foreclosure of the property. 
Hence, the court could have ruled based 
on the facts of the case that quasi-judi- 
cial procedures were necessary to pro- 
tect previously acquired development 
rights. The hearing could have been 
analogous to a permit or variance de- 
nial hearing, and quasi-judicial, with- 
out invoking Snyder.* 

FIT arguably presented a scenario 
where equity supported the require- 
ment of quasi-judicial procedures. 
There were no such equity concerns in 
Martin County v. Yusem. In 1990, 
Melvyn Yusem applied for a rezoning 
and plan amendment to permit him to 
increase the intensity of use on his 54- 
acre parcel of land. The county ap- 
proved the change as proposed. The 
Department of Community Affairs, 
however, rejected the proposed change. 
Rather than battle the DCA through 
the cumbersome procedures of the 
Growth Management Act,** Martin 
County chose to deny Yusem’s applica- 
tion.“ Yusem filed a petition for certio- 
rari and an original action in circuit 
court, but later withdrew his request 
for certiorari. The circuit court con- 


The character of a 
hearing to amend a 
comprehensive plan 
amendment is very 

different from a 
proceeding to rezone. 
A local government 
must strictly follow 
the legislatively 
mandated plan 
amendment 
procedures 


ducted a trial de novo, and pursuant to 
Snyder, agreed that the county’s action 
was quasi-judicial. 

The Fourth DCA agreed that the 
county’s action was quasi-judicial be- 
cause the court concluded that the 
county’s decision had limited impact on 
the public. Yusem’s proposed plan 
amendment would affect one piece of 
property of modest size (54 acres), with 
one owner. The Fourth DCA held that 
the circuit court lacked jurisdiction 
when it decided the case because Yusem 
had dismissed his certiorari petition.” 
The court instructed Yusem to start 
over by filing a new application for a 
plan amendment.“ Recognizing that 
confusion was mounting regarding the 
proper role of Snyder in plan amend- 
ment cases, the Yusem court certified 
the issue to the Florida Supreme 
Court.“ 

The majority in Yusem failed to rec- 
ognize the potential ramifications of 
applying Snyder in a case like Yusem. 
The character of a hearing to amend a 
comprehensive plan amendment is very 
different from a proceeding to rezone. 
A local government must strictly follow 
the legislatively mandated plan amend- 
ment procedures (which are nearly 
identical to plan adoption procedures) 
when conducting a plan amendment 
hearing.“ The majority in Yusem ig- 
nored the fact that Martin County only 
denied Yusem’s application because the 
DCA determined that the proposed plan 
amendment would be inconsistent with 
the other objectives and policies of the 
Martin County comprehensive plan. 
Moreover, the 54 acres at issue were 


part of a much larger parcel (900 acres) 
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that would be affected by the proposed 
amendment.” 

Section 28 Partnership v. Martin 
County, 642 So. 2d 609 (Fla. 4th DCA 
1994) (Section 28 I) (petition for certio- 
rari), was the first plan amendment 
case to uphold quasi-legislative proce- 
dures under Snyder. The dispute in 
Section 28 centered around one square 
mile of undeveloped land located 
slightly north of the Palm Beach 
County line. The parcel was situated 
at the headwaters of the Loxahatchee 
River, and was bordered on two sides 
by Jonathan Dickenson State Park, a 
nature preserve.” The partnership’s 
proposal was to build a high-density 
PUD on the land. Several obstacles 
stood in the way, however. First, there 
was a concurrency problem because 
“under the Martin County comprehen- 
sive plan, [the parcel did] not qualify 
for public water, sewer or other urban 
facilities necessary for development.”™ 
Second, the intensity of the proposed 
use was inconsistent with the Martin 
County comprehensive plan. The part- 
nership sought amendments to the 
Martin County comprehensive plan 
that would eliminate these obstacles. 
The county denied the application. 

Fearing that it might choose the 
wrong remedy, the partnership filed for 
every form of judicial and administra- 
tive relief available. The partnership 
filed a verified complaint with the 
county, a petition for certiorari in cir- 
cuit court, and an original action in cir- 
cuit court. The actions in circuit court 
were tried separately between different 
judges.™ The petition for certiorari, 
Section 28 I, was dismissed by the cir- 
cuit court because the court concluded 
that the underlying action was quasi- 
legislative in nature. The Fourth DCA 
affirmed the trial court’s dismissal. The 
court reasoned that even though the 
plan amendment requested was “site- 
specific and owner- initiated,” the fact 
that the PUD would require a new 
concurrency designation, and would 
significantly affect environmentally 
sensitive public lands, made the 
county’s determination a formulation of 
policy, rather than an application of 
policy.® 

The circuit court in the de novo origi- 
nal action, Martin County v. Section 28 
Partnership, 676 So. 2d 532 (Fla. 4th 
DCA 1996) (Section 28 IT) (original ac- 
tian), determined that the county’s de- 
nial of the amendment was quasi-judi- 


cial under Snyder. The circuit court 
found the county’s actions unsupported 
by competent and substantial evidence. 
Citing Section 28 I, the Fourth DCA 
reversed. Since the nature of the plan 
amendment denial was quasi-legisla- 
tive, the trial court should have upheld 
the decision if “fairly debatable.”*’ 

Board of County Commr’s v. Karp, 
662 So. 2d 718 (Fla. 2d DCA 1995), was 
the first case outside of the Fourth DCA 
to discuss the role of Snyder in plan 
amendment proceedings. Sarasota 
County promulgated a comprehensive 
plan amendment that would change a 
5.5-mile corridor from a “residential” 
classification to an “office” classifica- 
tion. The plan amendment affected 48 
parcels, one of which was owned by the 
plaintiffs. The plaintiffs wanted the 
corridor redesignated for a more in- 
tense use so that they would be better 
able to obtain rezoning for a project they 
were contemplating. Despite the broad 
policy-driven nature of the county’s ac- 
tion, the circuit court granted the plain- 
tiffs’ petition for certiorari reasoning 
that the county’s action required quasi- 
judicial proceedings. The Second DCA 
disagreed and reversed. It held the size 
of the parcel, the many interests af- 
fected by the plan amendment, and the 
interconnected nature of the elements 
of the Sarasota County comprehensive 
plan made the county’s decision legis- 
lative. 

The First DCA in City Environmen- 
tal Services Landfill v. Holmes County, 
___ So. 2d__, 21 Fla. L. Weekly D1791 
(Fla. lst DCA Aug. 5, 1996), the most 
recent plan amendment case to inter- 
pret Snyder, apparently relied on Sec- 
tion 28 in determining that a petition 
to add a regional landfill designation 
to a comprehensive plan was quasi-leg- 
islative. In reaching its decision, the 
court appeared to find persuasive the 
fact that a new land use designation 
would be created by the proposed plan 
amendment, and that the proposed 
amendment could produce county-wide 
environmental impacts.” 

The cases illustrate that the uncer- 
tainty over whether a given plan 
amendment is quasi-legislative or 
quasi-judicial has been burdensome 
and expensive for all parties involved. 
This reality is largely because the 
courts have not applied the Snyder fac- 
tors in a manner that fosters predict- 
ability. A factor that may indicate policy 
formulation in one case, may support a 


conclusion of policy application in the 
next.*! Moreover, because certiorari re- 
view is only appropriate where quasi- 
judicial procedures have been utilized, 
landowners have been forced to bring 
multiple actions to prevent dismissal 
by a good faith selection of the wrong 
remedy.” As the Section 28 litigation 
illustrates, local governments may now 
be called upon to defend against mul- 
tiple actions filed by the same party, at 
the same time, yet tried before differ- 
ent circuit court judges. The need to 
defend against duplicative litigation 
comes in addition to the requirement 
that local governments comply fully 
with the procedural requirements of the 
Growth Management Act.® These pro- 
cedures have costs which are passed on 
to the taxpayers, and which threaten 
the continued viability of the Growth 
Management Act. This could not have 
been what the Supreme Court intended 
when it decided Snyder and Puma. 


Resolving the Ambiguity 

There are several ways that the 
Florida Supreme Court could resolve 
the issues raised in Yusem. The court 
could follow the logic of Machado, and 
declare that all local comprehensive 
plans, as local land use “constitutions,” 
are quasi-legislative in nature.© The 
court could then declare all rezonings, 
as application of policy, to be quasi-ju- 
dicial in nature.® Such a bright-line 
rule would provide certainty to all af- 
fected parties, and transaction costs 
could be appreciably lowered. Aggrieved 
landowners would know exactly which 
remedy to seek in circuit court, while 
local governments would be less likely 
to have to defend their plan amendment 
decisions in duplicative actions and fo- 
rums. 

The Supreme Court should not affirm 
Yusem. All parties would be better off 
with a bright-line rule than a rule that 
adopts the ad hoc approach prevalent 
in the Fourth DCA. Under an all quasi- 
judicial rule, for example, parties would 
know that they must put sufficient com- 
petent evidence in the record to with- 
stand certiorari review. Given the in- 
consistent judicial results that have 
been reached in the courts, parties now 
must assume formal procedures are 
always required.” 

The Supreme Court might adopt a de 
minimus rule whereby most plan 
amendments would be quasi-legisla- 
tive, unless the nature of the amend- 


ment is to effect a “site-specific, owner- 
initiated” amendment of the future 
land use map. An appropriate line of 
demarcation for such an approach is 
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suggested by F.S. §163.3187. Section 
163.3187 permits more frequent plan 
amendments where the proposed 
amendment involves “a use of 10 acres 
or fewer of land” and “only proposes a 
... change to the future land use map 
(FLUM) for a site-specific small scale 
development activity.” A recent circuit 
court decision, Barco & Williams v. City 
of Jacksonville, No. 96-51-AP, Slip Op. 
at 3-4 (Fla. 4th Cir. Ct. 1996), appears 
to have utilized §163.3187 in this man- 
ner.® 

Florida was once the envy of many 
in the area of growth management re- 
form. Having enacted a comprehensive 
system to promote ordered growth in 
accordance with state and local objec- 
tives, Florida seemed destined to effec- 
tively manage its growth well into the 
next century. Unfortunately, the intent 
of the Growth Management Act has 
been frustrated. The Florida Supreme 
Court should utilize Yusem as a means 
to clarify this area of the law. Failure 
to act decisively could lead to the de- 
mise of the Growth Management Act. 
And that would truly be a great loss for 
all Floridians. 0 


1 During the 1980s, Florida’s population 
grew by approximately 300,000 residents 
every year. BUREAU OF ECONOMIC AND RE- 
SEARCH: COLLEGE OF BusINESss ADMINISTRATION, 
Fioripa Statistica, Apstract 38 (Anne H. 
Shermyen ed., 1991). Florida’s population 
continues to increase at a rate of 900 people 
per day. Christina Binkley, Florida Land 
Use Laws: A Solution to the Land Use Law? 


It Depends on What the Problem Is, WALL 
Sr. J., March 29, 1995, at F1. 

2 Joun M. Decrove & DesoraH A. MINEss, 
LINCOLN INSTITUTE OF LAND Po.icy, THE NEw 
FRONTIER FOR LAND Po.icy: PLANNING & 
GROWTH MANAGEMENT IN THE STATES 9 (1992). 

3 See infra notes 12-14 and accompanying 
text. 

* But see City of Jacksonville Beach v. 
Prom, 656 So. 2d 581, 583 (Fla. 1st D.C.A. 
1995) (local government should be allowed 
to authorize development consistent with 
zoning “[wJhen there is no current plan to 
implement the more intensive use permit- 
ted by the comprehensive plan.” 

5 See generally Mary Dawson, Comment, 
The Best Laid Plans: The Rise and Fall of 
Growth Management in Florida, 11 J. LAND 
Use & Envtt. L. 325 (1996). 

6 The term “consistent” is explained in 
Fra. Stat. §163.3194(3)(a). A land use deci- 
sion will be consistent with a comprehen- 
sive plan if “the land uses . . . permitted by 
such order or regulation are compatible with 
and further the objectives . . . in the com- 
prehensive plan and if it meets all other cri- 
teria enumerated by the local government.” 
Id. See also City of Cape Canaveral v. 
Mosher, 467 So. 2d 468, 471 (Fla. 5th D.C.A. 
1985) (Cowart, J., concurring). 

7 Fra. Stat. §163.3167 (1995). 

8 U.S. Dep’t or ComMERCE, Apvisory Com- 
MITTEE ON ZONING, A STANDARD STATE ZONING 
ENABLING Act (1926). 

® Village of Euclid v. Ambler Realty, 272 
U.S. 365, 388 (1926). 

0 City of Miami Beach v. Ocean & Inland 
Co., 3 So. 2d 364, 366 (Fla. 1941). 

1 David L. Powell, Managing Florida’s 
Growth: The Next Generation, 21 Fta. St. 
ULL. REv. 223, 227 (1993). 

12 See Florida Environmental Land and 
Water Management Act, 1972 Fla. Laws ch. 
72-317 (codified as amended at Star. 
ch. 380 (1995)); Local Government Compre- 
hensive Planning and Land Development 


“| will read that back to you . . . . Your wife said, ‘I think this appointment to 
the bench has gone to your head, dear.” 
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Regulation Act of 1975, 1975 Fla. Laws ch. 
75-257 (codified as amended at Star. 
§§163.3161-163.3215 (1995)). 

13 See Powell, supra note 11, at 228. 

4 Two significant land use statutes were 
passed in 1985. The legislature enacted the 
State Comprehensive Plan, Ch. 85-57, 1985 
Fla. Laws (codified as amended at FLa Star. 
ch. 187 (1995), and the Omnibus Growth 
Management Act of 1985 (Growth Manage- 
ment Act), 1985 Fla. Laws ch. 85-55 (codi- 
fied as amended at Fia. Star. §§163.3161- 
163.3215 (1995)), which, in combination, 
imposed much stricter controls on the land 
use discretion of local governments, and 
gave affected citizens a greater voice in land 
use decisionmaking. 

16 Fa. Stat. §163.3184(5), (6) (1995). 

16 See Fia. Stat. §163.3201 (1995). 

17 For example, the Third DCA in Machado 
v. Musgrove, 519 So. 2d 629 (Fla. 3d D.C.A. 
1987), held that all rezoning decisions are 
subject to “strict scrutiny” by the judiciary 
to ascertain whether the rezoning strictly 
complies with every element of the local 
comprehensive plan. Jd. at 635-36. 

18 See, e.g., Lee County v. Sunbelt Equities, 
619 So. 2d 996 (Fla. 2d D.C.A. 1993). The 
reasons for requiring quasi-judicial proce- 
dures in rezoning proceedings included: 1) 
the need to ensure a better record for de- 
termining consistency, and 2) the need to 
safeguard comprehensive planning against 
improper political influence. Jd. at 1001. 

18 See Bd. of County Commr’s v. Snyder, 
595 So. 2d 65 (Fla. 5th D.C.A. 1991), 
quashed and remanded, 627 So. 2d 469 (Fla. 
1993). 

20 See Bd. of County Commr’s v. Snyder, 
627 So. 2d 469, 474 (Fla. 1993). 

21 If a proceeding is quasi-judicial in na- 
ture, a landowner’s remedy is through a 
request for common law certiorari. If a pro- 
ceeding is legislative, an aggrieved land- 
owner can seek declaratory or injunctive 
relief through a trial de novo in an original 
action in circuit court. City Envtl. Servs. 
Landfill, Inc. v. Holmes County, __ So. 2d 
__., 21 Fla. L. Weekly D1791, 1794 (Fla. 1st 
D.C.A. Aug. 5, 1996). 

22 See Thomas G. Pelham, Quasi-Judicial 
Rezonings: A Commentary on the Snyder 
Decision and the Consistency Requirement, 
9 J. Lanp Use & ENVTL. L. 243, 278-79 (1994). 

3 For an insightful discussion of the 
Jennings decision, see John W. Howell & 
David J. Russ, Planning v. Zoning: Snyder 
Decision Changes Rezoning Standards, 68 
Fa. B.J. 21 (May 1994). 

*4 Jennings v. Dade County, 589 So. 2d 
1337, 1340 (Fla. 3d D.C.A. 1991). 

25 Id. The requirement that reasons be 
given on the record was adopted by the Sec- 
ond DCA in Sunbeit Equities and by the 
Fifth DCA in Snyder. The Supreme Court 
in Snyder stated that factual findings are 
not required to support the decision of the 
local decisionmaker, provided substantial 
and competent evidence otherwise exists in 
the record. Bd. of County Commr’s v. 
Snyder, 627 So. 2d 469, 476 (Fla. 1993). See 
also Pelham, supra note 22, at 288. 

26 See City of Apopka v. Orange County, 299 
So. 2d 657 (Fla. 4th D.C.A. 1974). Cf. Connor 
v. Town of Palm Beach, 398 So. 2d 952, 953 
(Fla. 4th D.C.A. 1981) (indicating that sworn 
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testimony is a necessary component of 
quasi-judicial procedure); Goldberg v. Lee 
County, Case No. 94-416 CA JRT, slip op. at 
2 (Fla. 20th Cir. June 16, 1994), cert. den., 
665 So. 2d 224 (Fla. 2d D.C.A. 1995) 
(“[F]undamental due process required that 
witnesses be sworn before giving testimony 
in a quasi-judicial administrative proceed- 
ing.”). 

27 Hence, whether there are any limitations 
on “expert” evidence or hearsay testimony 
remains an open issue. 

28 Parker v. Leon County, 627 So. 2d 476 
(Fla. 1993). Parker, issued on the same day 
as Snyder, held that a landowner applying 
for a rezoning in a quasi-judicial proceed- 
ing (or presumably a plan amendment if 
characterized as quasi-judicial) is permit- 
ted to seek judicial review through common 
law certiorari, rather than the administra- 
tive procedures for challenging consistency 
set forth in the Growth Management Act). 

29 Pelham, supra note 22, at 283. 

30 Bd. of County Commr’s v. Snyder, 595 
So. 2d 65, 73 (Fla. 5th D.C.A. 1991), quashed 
and remanded, 627 So. 2d 469 (Fla. 1993). 

31 Td. at 78. 

32 Bd. of County Commr’s v. Snyder, 627 
So. 2d 469, 475 (Fla. 1993). The Supreme 
Court held that a local government desir- 
ing to maintain the status quo of a zoning 
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mate public purpose,” and that the “refusal 
to rezone the property is not arbitrary, dis- 
criminatory, or unreasonable.” Jd. at 476. 

33 Td. at 474-75. 

34 Td. at 475-76. 

35 City of Melbourne v. Puma, 630 So. 2d 
1097 (Fla. 1994). 

36 Pelham, supra note 22, at 300. 

37 See, e.g., Martin County v. Yusem, 664 
So. 2d 976 (Fla. 4th D.C.A. 1995), review 
granted, Table No. 87078 (Fla. July 19, 
1996); City Envtl. Servs. Landfill, Inc. v. 
Holmes County, __ So. 2d __, 21 Fla. L. 
Weekly D1791 (Fla. 1st D.C.A. Aug. 5, 1996). 
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tin County, 641 So. 2d 898 (Fla. 4th D.C.A. 
1994). 

39 Td. at 898-99; Dawson, supra note 5, at 
351-52. 

40 FIT, 641 So. 2d at 899. 

41 Td. at 900. 

4 Cf. Bernard v. Town Council of Palm 
Beach, 569 So. 2d 853 (Fla. 4th D.C.A. 1990). 

43 See Fia. Stat. §163.3184(10) (1995). 

44 Martin County v. Yusem, 664 So. 2d 976, 
979 (Fla. 4th D.C.A. 1995) (Pariente, J., dis- 
senting), review granted, Table No. 87078 
(Fla. July 19, 1996). 

4 Td. at 977-78. There is a 30-day jurisdic- 
tional deadline for filing a petition for cer- 
tiorari in circuit court. Fia. R. App. P. 
9.100(c). Yusem did not file his petition 
within 30 days of the county’s action. Yusem, 
664 So. 2d at 978 n.1. 

46 Yusem, 664 So. 2d at 978. 

47 Id. at 982 (upon motions for rehearing 
and clarification). 

48 See Fia. Stat. §163.3184(3). 

49 Yusem, 664 So. 2d at 979 (Pariente, J., 
dissenting). 

50 Section 28 Partnership v. Martin County, 
642 So. 2d 609 (Fla. 4th D.C.A. 1994) (Sec- 
tion 28 I) (petition for certiorari); Martin 


County v. Section 28 Partnership, 676 So. 
2d 532 (4th D.C.A. 1996) (Section 28 II) 
(original action). 

51 The National Park Service has desig- 
nated the Loxahatchee River as a “Wild and 
Scenic River.” Section 28 I, 642 So. 2d at 
610. 

52 Td. 

53 Id. at 612. The partnership hoped to 
overcome the concurrency problem by cre- 
ating a comprehensive plan designation that 
would permit it to obtain municipal services 
from neighboring Palm Beach County. Id. 

54 Dawson, supra note 5, at 354. 

55 Section 28 I, 642 So. 2d at 612. 

58 Martin County v. Section 28 Partnership, 
676 So. 2d 532, 535 (Fla. 4th D.C.A. 1996) 
(Section 28 IT) (original action). 

57 Td. at 535-36. 

58 Board of County Commr’s v. Karp, 662 
So. 2d 718, 719-720 (Fla. 2d D.C.A. 1995). 

59 City Environmental Services Landfill v. 
Holmes County, ___ So. 2d __, 21 Fla. L. 
Weekly D1791, D1794 (Fla. 1st D.C.A. Aug. 
5, 1996). The court did not adequately ex- 
plain the reason it dismissed evidence indi- 
cating the property in question had been 
used as a landfill in the past, and that ar- 
guably no amendment to the comprehensive 
plan was necessary to permit the regional 
landfill. 

60 See Dawson, supra note 5, at 369 n.365. 
Dawson notes that the first phase of the 
Section 28 litigation (Section 28 I) alone cost 
the citizens of Martin County $200,000 in 
litigation costs, and the developer $500,000. 
Id. 


61 For example, the Fourth DCA has uti- 
lized conflicting language on the issue of 
whether a “site-specific, owner-initiated re- 
zoning” is quasi-judicial when the rezoning 
requires a plan amendment. Compare Sec- 
tion 28 I, 642 So. 2d at 612 (“The fact that 
[a comprehensive plan amendment] is site 
specific . . . is not necessarily determinative 
of the issue.”), with FIT, 641 So. 2d at 900 
(“The board hearings addressed the change 
in land use designation for a particular piece 
of property . . . which leads to the conclu- 
sion that this board’s action . . . was quasi- 
judicial in nature.”) (emphasis added). 

82 See, e.g., Martin County v. Yusem, 664 
So. 2d 976 (Fla. 4th D.C.A. 1995), review 
granted, Table No. 87078 (Fla. July 19, 
1996) (selection of improper remedy neces- 
sitated refiling of application). 

83 Local governments not only must nego- 
tiate approval of comprehensive plan 
amendments with the Department of Com- 
munity Affairs, see Fia. Star. §163.3184(8), 
(10), but also must defend their actions 
against citizen’s suits. §163.3184(9)(a). 

* The danger exists that local taxpayers 
will simply ask their state representatives 
to write comprehensive planning off as a 
noble but unworkable experiment. Perhaps 
sensing dissatisfaction in the electorate, 
bills were introduced in the 1996 Florida 
Legislature that would have overruled 
Snyder and Yusem. See Fla. SB 2570 (1996); 
Fla. HB 2187 (1996). The proposed legisla- 
tion passed the House unanimously, but died 
in the Messages to the Senate. 

85 Compare Machado v. Musgrove, 519 So. 
2d 629, 632 (Fla. 3d D.C.A. 1987), with 
Yusem, 664 So. 2d at 979-80 (Pariente, J., 


dissenting); Pelham, supra note 22, at 300- 
301. 

86 See Pelham, supra note 22, at 284. 

87 See Bd. of County Commr’s v. Karp, 662 
So. 2d 718 (Fla. 2d D.C.A. 1995) (seemingly 
simple example of a quasi-legislative plan 
amendment proceeding—nevertheless ruled 
quasi-judicial by trial judge). 

88 Of course, §163.3187 still only designates 
the most intensive use for the parcel. It sim- 
ply provides a streamlined process for small- 
scale FLUM amendments. One can reason- 
ably argue that a small-scale FLUM 
amendment therefore remains legislative. 
This is consistent with the First DCA hold- 
ing in City of Jacksonville Beach v. Prom, 
656 So. 2d 581, 583 (Fla. 1st D.C.A. 1995), 
that a local government may allow develop- 
ment consistent with zoning that is less in- 
vasive than the FLUM allows. 
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TAX LAW NOTES 


Tax Consequences of a Power to 
Terminate a Nonmarital Trust 


ost trust documents in- 

clude some type of pro- 

vision to terminate the 

trust. A power to termi- 
nate is beneficial particularly in situa- 
tions where the trust might at some 
future date become too small to prop- 
erly and economically administer or if 
the purpose of the trust might be ac- 
complished before its stated termina- 
tion date. Depending on who is the 
holder of this power and whom the 
power can be exercised in favor of, there 
can, however, be unanticipated estate 
and gift tax consequences in connection 
with a power to terminate a trust. 
These possible tax consequences must 
be carefully considered by the estate 
planner before including this type of 
power in any trust document. 

Powers to terminate a trust are of two 
basic types. First, there is the totally 
unrestricted power to terminate which 
permits the power holder to terminate 
the trust in his or her discretion at any 
time and under any circumstances. The 
tax consequences of this type of power 
' are relatively clear cut depending on 
who holds the power and whom the 
power can be exercised in favor of. The 
second type of power to terminate is the 
type that is only exercisable if a cer- 
tain event or contingency occurs. If the 
event or contingency has not yet oc- 
curred, then this power is not presently 
exercisable and the power is deemed to 
be not in existence for tax purposes. 
This second type of power obviously pre- 
sents more interesting and complex tax 
consequences for the estate planner to 
consider. 

For purposes of this article, it is as- 
sumed that what is involved is a 
“nonmarital trust” in which the wife is 
the sole trustee and income beneficiary 
thereof, and her children are the re- 
maindermen. It is further assumed that 


Because so many 
powers to terminate 
are drafted so they 
can only be exercised 
if a certain event or 
contingency occurs, 
the attorney /drafter 
must be aware of 
Regulation 
20.2041-3(b) 


by Peter B. Tiernan 


the surviving spouse is the holder of the 
power to terminate the trust in all in- 
stances. Consequently, most references 
to the power holder in this article shall 
be in the feminine. Finally, it is as- 
sumed that the surviving spouse has 
her separate estate worth exactly 
$600,000; she has not used any part of 
her unified credit and therefore no fed- 
eral estate taxes would otherwise be 
due at her death barring any gift or 
estate taxes resulting from any power 
to terminate she might possess. 


Powers of Appointment 

Any discussion of powers to termi- 
nate assumes a basic understanding of 
the federal estate and gift tax laws per- 
taining to powers of appointment. A 
power of appointment is a power that 
may be exercised either during life or 
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by will to direct who shall become the 
owner of the property subject to the 
power. The fact that a power might not 
be called a power of appointment is 
immaterial. If it meets the rather broad 
definition of a power of appointment set 
forth in the regulations, then it is a 
power of appointment. 

A power to terminate a trust is one 
of the types of powers set forth in the 
regulations as being a power of appoint- 
ment.’ However, because only general 
powers of appointment result in tax 
consequences to the power holder un- 
der §§2041 and 2514, there is a second 
determination that must be made to 
determine whether a particular power 
is a taxable general power or a nontax- 
able limited (or special) power. A gen- 
eral power of appointment (hereinafter 
“general power”) is a power to appoint 
either to the power holder, her estate, 
her creditors, or the creditors of her 
estate.” A good rule of thumb in this 
regard is that if the power holder can 
directly or indirectly benefit herself in 
some manner, it is a general power; oth- 
erwise it is a limited power. 

Because so many powers to terminate 
are drafted so they can only be exer- 
cised if a certain event or contingency 
occurs, there is one particular regula- 
tion that the attorney/drafter must be 
aware of. Regulation 20.2041-3(b) 
states that “a power which by its terms 
is exercisable only upon the occurrence 
during the decedent’s life of an event 
or a contingency which did not in fact 
take place or occur during such time is 
not a power in existence on the date of 
the decedent’s death.” The effect of the 
above regulation is not to carve out an 
exception regarding what is a general 
power. Instead, this regulation provides 
that a power which is clearly a general 
power but which is subject to the 
occurence of a condition precedent that 


: 
= 


has not occurred is not a power that is 
“presently exercisable,” a term that will 
be used throughout this article. 


Estate Tax Consequences 
of a Power to Terminate 
¢ Powers Benefiting the Surviving 
Spouse 
If the surviving spouse has a “pres- 
ently exercisable” power to terminate 
a trust which would result in the en- 
tire corpus of the trust being distrib- 
uted outright to her, then that power is 
clearly a general power and the prop- 
erty subject to that power would be in- 
cluded in her gross estate under §2041. 
Although most nonmarital trusts do 
not provide the surviving spouse such 
an unrestricted power to terminate the 
trust in favor of herself, one power that 
is common to many trusts is: 


If the nonmarital trust at any time has a 
market value as determined by the trustee 
of $50,000 or less, the trustee may in her 
discretion terminate the trust and distrib- 
ute the trust property proportionately to the 
persons then entitled to receive or have the 
benefit of the income of the trust. 


As long as the power holder dies 
while the market value of the trust is 
above $50,000, Regulation 20.2041-3(b) 
indicates that the power is subject toa 
contingency which has not yet occurred 
and therefore “is not a power in exist- 
ence at the date of the decedent’s 
death.” Consequently, there is no inclu- 
sion under §2041. If, however, because 
of distributions from the trust or a de- 
crease in value of the assets of the trust, 
the market value ever goes below 
$50,000, then the event has occurred 
and since the surviving spouse is the 
person entitled to receive the income 
of this trust, her power to terminate 
would result in the inclusion of the en- 
tire current value of the trust in her 
gross estate. Considering the fact that 
the beginning estate tax rate is 37 per- 
cent, even a power to terminate a 
$49,000 trust can still result in approxi- 
mately $18,000 of estate tax under the 
assumed facts of this article. Caution 
is therefore suggested before putting a 
termination provision like the above in 
a nonmarital trust because even though 
the trust value might currently exceed 
$50,000, there is no way of predicting 
what the value of the trust might be in 
the future. 

Another type of power that a spouse 
could have in connection with a 
nonmarital trust which might become 


too small to administer effectively is the 
following: 

A trustee may, in her discretion, terminate 
this trust if she determines that the amount 
thereof does not warrant the cost of continu- 
ing said trust or its administration would 
otherwise be impractical. In the event of 
termination, the corpus of the trust shall 
be distributed to the persons then entitled 
to receive or have the benefit of the income 
of the trust... . 


The case of Estate of McCoy v. U.S., 
374 F. Supp. 1321 (1974), aff'd, 511 F.2d 
1090, has been cited as support for the 
position that a provision like the above 
does not constitute a general power 
under §2041. In this case, the court held 
that the language “the amount thereof 
does not warrant the cost of continuing 
said trust or its administration would 
otherwise be impractical” amounted to 
an ascertainable standard on which the 
trustee was required to make an objec- 
tive finding. The court indicates that 
meeting the above ascertainable stan- 
dard is a condition precedent to the 
trustee possessing the power to termi- 
nate. With reference to the court’s use 
of the phrase “ascertainable standard” 
in its opinion, it should be clearly un- 
derstood that the court is referring to 
an ascertainable standard that is some- 
thing entirely different than the term 
“ascertainable standard” as defined 
under Regulation 20.2041-1(c)(2). 

Although this case revolved around 
§2055 (relating to the charitable deduc- 
tion) and although the court did not 
even mention §2041 in its opinion, the 
court is basically following the rule set 
forth in Regulation 20.2041-3(b) deal- 
ing with powers that are subject to an 
event or contingency. To put the court’s 
opinion in the context of the regulations 
under §2041, unless the trustee could 
make an objective finding that the trust 
warrants termination based on the 
above-defined ascertainable standard, 
the contingency has not in fact occurred, 
and according to Regulation 20.2041- 
3(b), the power is deemed to be “not a 
power in existence on the date of the 
decedent’s death.” 

One aspect regarding the McCoy case 
that must be clarified is the misconcep- 
tion that it supports the position that 
the above-quoted termination provision 
is not a general power under §2041.° 
This is incorrect. If we go back to the 
definition of what constitutes a general 
power, a power to terminate which re- 
sults in the power holder receiving the 
principal of the trust is a power to ben- 
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efit oneself and therefore is a general 
power. The only position that the McCoy 
case supports is that if a general power 
may only be exercised upon the occur- 
rence of an event which has not yet oc- 
curred, then that general power is a 
power that is “not in existence” as of 
that time. Due care is therefore sug- 
gested regarding the inclusion of this 
type of power in a nonmarital trust be- 
cause if the condition does ever occur, 
it will result in inclusion under §2041. 

In drafting a power to terminate 

which is only exercisable upon the oc- 
currence of a specific event or contin- 
gency, there are certain potential prob- 
lem areas that must be considered and 
avoided. The first type of situation to 
avoid in this regard is a power that 
gives the trustee complete and total 
authority over the determination as to 
whether the event or contingency au- 
thorizing the exercise of the power has 
occurred. For example, consider the fol- 
lowing power to terminate: 
The trustee may terminate the trust at any 
time if the trustee in her sole and absolute 
discretion deems that the amount thereof 
does not warrant the cost of continuing said 
trust or its administration would otherwise 
be impractical. In the event of termination 
the property shall be distributed to the per- 
sons then entitled to the income from the 
trust. 

In the above example, in light of the 
trustee’s sole and complete authority 
over the determination as to whether 
the event or contingency has occurred, 
the trustee’s power to terminate the 
trust is no longer restricted by an ob- 
jective ascertainable standard. For this 
reason, this type of power to terminate 
should run afoul of §2041. Remember, 
the more discretion given to the spouse 
over the determination, the more likely 
the IRS will question that power. 

Another issue that the attorney 
should be concerned with when draft- 
ing a power to terminate is what con- 
stitutes an “ascertainable standard” as 
that term is used in the McCoy case. As 
previously stated, it should be under- 
stood that we are not talking about an 
ascertainable standard for someone’s 
health, support, education, and main- 
tenance as defined in Regulation 
20.2041-1(c)(2). Rather, we are con- 
cerned with whether the language used 
to describe the event or contingency 
under which the trustee can exercise 
her power to terminate is a standard 
that is “precise, definite, and ascer- 
tainable.” Is it language on which the 
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trustee can make an objective finding? 
The language used to describe the cir- 
cumstances under which the power to 
terminate was exercisable in the McCoy 
case was determined by that court to 
be such a clear, definite, and ascer- 
tainable standard. However, to the ex- 
tent an attorney varies from language 
that is precise, definite, and ascer- 
tainable then that standard is vulner- 
able to attack. 

A third issue that the attorney should 
be concerned with when drafting a con- 
tingent power to terminate is whether 
the surviving spouse can, by her ac- 
tions, bring about the event or contin- 
gency, thereby making her power “pres- 
ently exercisable.” 

Regulation 20.2041-3(b) states that 
if a power is exercisable only upon the 
occurrence of an event or contingency 
which has not in fact occurred, then the 
power is deemed not a power in exist- 
ence at the time of decedent’s death. 
Until recently, this regulation was 
thought to be relatively clear and there- 
fore easy to use to prevent tax conse- 
quences with powers that otherwise are 
clearly taxable general powers. How- 
ever, there is a recent Tax Court case 
that indicates how a power that might 
appear to meet the above regulation 
may not in fact be protected. 

The case of Estate of Ethel B. Kurz v. 
Commissioner, 101 T.C. 44 (1993), reh. 
den., 67 T.C.M. 2978, aff’d, (7th Cir.) 
95-2 USTC 460,215, involved one half 
of a “Five and Five Power” (the power 
to withdraw five percent of principal) 
in connection with a nonmarital trust. 
The surviving spouse possessed the 
power to withdraw five percent of the 
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value of said trust; provided, however, 
that no amounts could be withdrawn 
until she had first completely ex- 
hausted the principal of the marital 
trust, which she also had an unlimited 
power of withdrawal from, but which 
contained well over $3 million at the 
date of her death. The court reviewed 
Regulation 20.2041-3(b) and held that 
even though the decedent’s power to 
withdraw was subject to a contingency 
(the complete exhaustion of the mari- 
tal trust which had not in fact occurred), 
that power was still taxable under 
§2041. The court reasoned that the 
power was taxable under §2041, be- 
cause 1) the power to exhaust the mari- 
tal trust (and bring her power over the 
nonmarital trust into being) was within 
her control, and 2) that event did not 
have a significant nontax consequence 
independent of the spouse’s ability to 
exercise the power. In reaching its de- 
cision the court stated that, “although 
the condition does not have to be be- 
yond the decedent’s control, it must 
have some significant nontax conse- 
quence independent of the decedent’s 
power to appoint the property.”* Fur- 
ther the court said “[a] condition that 
has no significant nontax consequence 
independent of a decedent’s power to 
appoint the property for her own ben- 
efit does not prevent practical owner- 
ship; it is illusory and should be ig- 
nored.”® 

The significance of the Kurz case is 
that it is not strictly limited to situa- 
tions involving Five and Five Powers. 
This case also has application to any 
other contingent power to withdraw 
income or principal from trusts as well 
as a contingent power to terminate a 
trust. Assume, for example, that a 
power to terminate is similar to the fol- 
lowing: “The trustee, in her sole discre- 
tion, may terminate the nonmarital 
trust if the gross income for any three 
consecutive fiscal years of the trust is 
not sufficient to cover the costs and ex- 
penses of the trust. In the event of ter- 
mination... .” 

Although the above provision sets 
forth something that is definite and 
specific enough to constitute an 
ascertainable standard under the 
McCoy rationale, the surviving spouse 
by her investment choices can reduce 
the gross income so that it does not 
cover the costs and expenses of the 
trust. Does this event have a significant 
nontax consequence independent of the 


i 

j 
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spouse’s ability to terminate the trust 
as required by the Kurz case? The an- 
swer appears to be “no.” 

This situation is to be contrasted with 
a situation where, for example, the 
spouse has discretion to terminate the 
nonmarital trust if she ever conceives 
a child, adopts a child, gets remarried, 
or quits a job. Under §2038, these are 
examples of when nontax consequences 
greatly overshadow the event’s signifi- 
cance for tax purposes. Since the court 
in Kurz relied heavily on §2038 as sup- 
port for its opinion, the above events 
should likewise be permissible events 
under §2041. All other situations in 
which a power is drafted that gives the 
spouse substantial control over the 
events or contingencies which can make 
her power to terminate exercisable are 
vulnerable, however, and the practi- 
tioner should consider this aspect in 
drafting the power. 
© Power in Favor of Children 

If the surviving spouse has a pres- 
ently exercisable power to terminate 
the trust, but the corpus upon termi- 
nation goes to someone other than the 
spouse such as her children, then since 
the spouse has no power to benefit her- 
self, she does not have a general power 
under §2041. There is, however, one 
important exception to this rule when 
the power is exercisable in favor of per- 
sons whom the spouse is legally obli- 
gated to support. In such a situation, 
the spouse has a power to indirectly 
benefit herself and therefore the power 
is taxable under §2041.° 

This article assumes that the type of 
trust that is involved is a nonmarital 
trust. However, because of a potential 
trap for the unwary, it is necessary that 
a few comments be made about mari- 
tal deduction trusts and powers to ter- 
minate in favor of children. It is not a 
coincidence that powers of termination 
in trust form books almost always pro- 
vide that upon termination the corpus 
of the trust is distributed “to the per- 
son then entitled to receive or have the 
benefit of the income of the trust.” To 
provide otherwise in the power to ter- 
minate would disqualify the trust for 
the marital deduction in the case of a 
QTIP Marital Trust.® In the case of a 
general power of appointment marital 
trust although the trust would qualify 
for the marital deduction assuming the 
spouse also possesses a qualifying tes- 
tamentary power of appointment,® the 
exercise of the power to terminate 


Although powers to 
terminate in 
favor of children 
may be acceptable 
in nonmarital 
trusts, never include 
them in any trust for 
which a marital 
deduction 
may be desired 


would result in gift tax consequences 
to the surviving spouse. Consequently, 
although powers to terminate in favor 
of children may be acceptable in 
nonmarital trusts, never include them 
in any trust for which a marital deduc- 
tion may be desired. 


Gift Tax Consequences 
of a Power to Terminate 
© Power in Favor of Spouse 

If the surviving spouse has the pres- 
ently exercisable power to terminate 
the trust, this power also has signifi- 
cant gift tax consequences. If by termi- 
nating the trust she would be entitled 
to the corpus of the trust, then whether 
or not she chose to exercise it, she has a 
general power over the remainder in- 
terest, the lapse of which constitutes a 
transfer for gift tax purposes.’ There- 
fore, every year that she does not exer- 
cise her power, there is a lapse of that 
power which is deemed to be a release 
and gift tax consequences will occur 
under §2514. 
© Power in Favor of Someone Other 
Than Spouse 

If the surviving spouse has the pres- 
ently exercisable power to terminate 
the nonmarital trust, but someone 
other than her would receive the cor- 
pus of the trust when she exercises this 
power, the regulations in Example (3) 
of Regulation 25.2514-3(e) indicate that 
no taxable transfer has been made with 
respect to the remainder interest, but 
that a taxable gift has been made of her 
income interest (see Regulation 
25.2514-(b)(2)). Presumably, this ex- 
ample assumes that X (the recipient) 
is not someone who the income benefi- 


ciary (L) is legally obligated to support. 
Otherwise, the power should be tax- 
able.!° 

Although the surviving spouse in the 
above situation must exercise a power 
to terminate in favor of her children to 
incur gift tax consequences, if such a 
power is included in a nonmarital trust 
then sooner or later one of the children 
is going to learn about this power and 
with either no advice or incorrect ad- 
vice ask his mother to exercise the 
power. Although the amount of the gift 
is limited to the present value of the 
“income interest,” even if the power 
holder is a 72-year-old woman the value 
of her income interest is 49.962 percent 
(as of January 1996) of the total value 
of the trust assets. Since 49.962 percent 
of a $600,000 nonmarital trust would 
result in a gift of over $299,772, the 
resulting estate tax under the assumed 
facts of this article (the gift would re- 
duce the unified credit available at the 
surviving spouse’s death) would be in 
excess of $113,000. Consequently, the 
only situation in which a power to ter- 
minate a nonmarital trust in favor of 
children should be considered is with a 
nonmarital trust where all the income 
is either being accumulated or paid to 
someone other than the spouse. In 
these situations there is no income in- 
terest that the spouse can dispose of. 

To avoid possible §2511 tax conse- 

quences as indicated above, an attor- 
ney might be tempted to draft a power 
to terminate which provides that upon 
termination the corpus is distributed 
among the spouse/income beneficiary 
and the children/remaindermen in ac- 
cordance with the present values of 
their respective interests in the trust. 
Consider the following provision: 
A trustee may, in her discretion, terminate 
this trust at any time during its duration. 
In the event of termination, the corpus of 
the trust shall be distributed among the 
income beneficiary and the remaindermen 
in accordance with the actuarially computed 
values of their respective interests in the 
trust at the date of termination. 

This provision appears to solve the 
§2511 gift tax consequences. This pro- 
vision also appears to be similar to the 
power described in Example (1) in 
Regulation 20.2041-3(f) in which it was 
determined that §2041 did not apply. 
Because the only thing the surviving 
spouse would receive upon termination 
is what she is entitled to receive based 
on actuarial tables and because she 
could, barring a spendthrift clause, al- 
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ways sell her income interest to achieve 
approximately the same result, there 
should be no problem with this ap- 
proach. Do not, however, use the above 
provision with a marital trust for the 
reasons mentioned previously. 


Significance of F.S §737.402(4) 
to Powers to Terminate 

In 1991, the Florida Legislature 
amended FS. §737.402 by adding a new 
subparagraph (4) which applies to 
trustees of certain types of trusts who 
are also beneficiaries of such trusts. 
The effect of this new addition to FS. 
§737.402 is to prohibit the exercise of 
certain powers held by a trustee to the 
extent that they permit the trustee/ben- 
eficiary to make distributions to her- 
self which are not limited to her health, 
support, education, or maintenance. 

Statutes like F.'S. §737.402(4) have 
been enacted in various states and have 
been approved by the Internal Revenue 
Service as effective in prohibiting trust- 
ees from exercising certain powers that 
would otherwise be general powers." 
They are based on the premise that the 
issue of whether a power is “in exist- 
ence” is controlled by state law as op- 
posed to federal law.” Therefore, as- 
suming that a nonmarital trust stated 
that the spouse/trustee was authorized 
to make distributions to herself as were 
necessary for her “health, support, and 
best interests,” the spouse would be 
prohibited from making any distribu- 
tions for her “best interests” although 
presumably she could still make distri- 
butions for her “health and support.” 
The statute would superimpose a statu- 
tory prohibition prohibiting the trustee/ 
beneficiary from exercising the power 
for other than her health, support, edu- 
cation, or maintenance and in theory 
should prevent estate and gift tax con- 
sequences with most improperly 
drafted powers in trusts. 

Does the enactment of §737.402(4) 
have any application to a power to ter- 
minate a trust? Assuming that what is 
involved is a power to terminate that 
is presently exercisable, the issue is 
whether this is “a power conferred on a 
trustee to make discretionary distribu- 
tions of either principal or income to or 
for the benefit of such trustee . . .” as 
that language is used in the statute. In 
this respect, the term “distributions”as 
defined in Black’s Law Dictionary ap- 
pears to be broad enough to include the 
type of distribution of trust assets in a 
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termination. Although it will take a 
court decision based on both the defi- 
nition of the term “distribution” and 
possibly on how the power to terminate 
is worded, a court could make a distinc- 
tion between a withdrawal power which 
is clearly envisioned by the statute ver- 
sus a termination power which prob- 
ably is not so envisioned. One distinc- 
tion between these two powers is that 
with a withdrawal power the trustee 
has both the discretion on when to 
make the distribution and how much 
to distribute while the only discretion 
with a termination power would be if 
and when to exercise the power. 

The possibility that F.S. §737.402(4) 
might apply to termination powers 
could be beneficial to a taxpayer in the 
event that a power to terminate in an 
existing document is asserted by the 
IRS to be taxable under either §2041 
or §2514. In this event, it should be ar- 
gued that the trustee is prohibited by 
state law from exercising her power to 
terminate and therefore there are no 
tax consequences in connection with 
this power. Of course, if the trustee still 
wanted to terminate the trust, she 
could always apply to a court of compe- 
tent jurisdiction as provided in this 
statute. 


Conclusion 

What should an attorney do when the 
husband has died and the surviving 
spouse brings in a will containing a 
nonmarital trust, hopefully prepared by 
another attorney, that contains a power 
to terminate that is currently exercis- 
able? First, under the right circum- 
stances there is always the possibility 
of disclaiming this power. If, however, 
you don’t get to see the trust until after 
the disclaimer period has expired, you 
might, under the appropriate facts, con- 
sider advising the spouse to resign as 
trustee. This would be advisable if, for 
example, she has a power to terminate 
a trust under $50,000 and the current 
value of the trust is approaching, but 
has not yet declined to that value. An- 
other situation where resigning might 
be an option is in the situation where 
the principal of the trust will go to the 
spouse’s children upon exercise of the 
power to terminate. If the spouse re- 
signs and a child as successor trustee 
decides to terminate the trust, there 
should be no gift tax consequences to 
the spouse if properly planned. How- 
ever, because not every situation will 


have a solution, there is no substitute 
to proper drafting of the power to ter- 
minate. 
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eeling amazingly upbeat 
and positive for a lawyer, 
one Saturday morning you 
come out of your local K- 
Mart after dashing in for a few sorely 
needed items when you are approached 
by a young man who asks if you would 
like to buy a chance to win a vintage 
1965 Mustang convertible for only $10 
a ticket. The convertible belongs to the 
local antique auto club. He advises you 
that the money is for a worthy cause 
and that a drawing will be held some- 
time the week before Christmas. 

Having graduated from law school 
clueless and then becoming educated 
through the practice of law, the first 
thought that comes to your mind is, 
“This can’t be that easy.” Your second 
thought is, “I wonder who represents 
them?” After asking to see at least a 
picture of the Mustang, you slowly fork 
over $10 to receive a little ticket with a 
number on it and a tab that requires 
filling out your name, address, and tele- 
phone number. You tear off the com- 
pleted tab and hand it back to the young 
man, then stuff the ticket of chance into 
your pocket soon to be forgotten. 


The Game 

Charities and other not-for-profit or- 
ganizations are always addressing 
ways to increase revenues and solicit 
more funds. An attractive way to do this 
is to hold a raffle or drawing by chance. 
A drawing by chance is really nothing 
more than a lottery.’ It consists of the 
three elements of a lottery which are 
prize, chance, and consideration.’ 

As a practicing attorney, what do you 
need to know to advise the local antique 
auto club on how to lawfully hold this 
drawing of chance? Well, for starters, 
Florida has a general prohibition 
against gambling with the exception of 
pari-mutuel wagering, and the State of 
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Florida Statute §849.0935 
Drawings by Chance 


The legislature 
intended to recognize 
certain exemptions 
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not equate to 
gambling 


by Kent J. Perez 


Florida Lottery.’ Ch. 849 of the Florida 
Statutes is entitled “Gambling,” and 
proscribes a host of activities including 
conducting a lottery, keeping a gam- 
bling house, playing games of chance, 
unlawfully betting on the results of trial 
or contest of skill, and possessing gam- 
bling paraphernalia, among others. 

When one thumbs through Ch. 849 
and the various types of conduct that 
constitute gambling activity, it becomes 
apparent that the legislature intended 
to recognize certain exemptions to gam- 
bling prohibitions, provided that the 
activity is conducted in a manner that 
by strict definition does not equate to 
gambling. This may seem to be a some- 
what backward approach, yet one of 
these so-callea exemptions would be 
your first stop and your main stop in 
the Florida Statutes, as you seek to give 
the local auto club legal advice.* 
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Since a pure drawing of chance or 
raffle is nothing more than a lottery 
consisting of the elements of prize, 
chance (the drawing of the winning 
ticket), and consideration (price paid for 
a chance), these statutory exemptions 
permit activities which appear to be a 
form of gambling conduct only if one of 
those elements has been removed. This 
is really not so much an exemption as 
it is an acknowledgment that remov- 
ing one of the elements of a lottery al- 
lows a lawful activity to exist. Here, it 
is important to distinguish the differ- 
ence between a drawing of chance con- 
ducted by charitable not-for-profit or- 
ganizations pursuant to F‘S. §849.0935 
and the same type of activity similarly 
conducted by retail businesses as for- 
profit organizations pursuant to FS. 
§§849.092 and 849.094. 

How many times have you driven 
through McDonalds to receive a game 
piece in hopes of winning a large cash 
sum or at a minimum, a Big Mac? This 
type of activity is addressed in FS. 
§§849.092, “Retail Merchandising Busi- 
ness,” and 849.094, “Game Promotions 
in Connection with the Sale of Con- 
sumer Products or Services.” In these 
two statutes, the Florida Legislature 
allows the retail marketplace to con- 
duct chance activities; however, the el- 
ement of consideration necessary to 
comprise a lottery is clearly and con- 
spicuously prohibited.® This is best 
known to you by the key phrase of “No 
purchase necessary.” These “game pro- 
motions” are strictly regulated by the 
Department of State requiring registra- 
tion and bonding if the prizes are in 
excess of $5,000.° 

Of course, it becomes confusing when 
you walk into your local supermarket 
and find out that hidden under a bottle 
cap is a star icon worth $500,000 if only 
you had purchased the right six-pack 


a 


of your favorite beverage. In these re- 
tail for-profit game promotions, what 
the marketing world doesn’t make ex- 
tremely obvious is the fact that you are 
afforded just as much right under the 
law to participate in this sweepstakes 
promotion with no requirement of mak- 
ing any purchase or expending any con- 
sideration. This is the same way that 
your local hardware store operates 
when they want to give away a new 
riding lawn mower. They can advertise 
for customers to come into the store and 
put their name, address, and telephone 
number into a box and conduct a ran- 
dom drawing to give away this wonder- 
ful piece of machinery. 

In both of these scenarios, a prize is 
being offered by a retail merchant in 
connection with the sale of a consumer 
good or service, and chance is the 
method by which this prize shall be 
given away. Entry into these promo- 
tions is open to the entire world and no 
consideration, that is, at least no mon- 
etary consideration, can by law be re- 
quired. F.S. §849.0935, on the other 
hand, is entitled “Charitable non-profit 
organizations; drawings by chance; re- 
quired disclosures; unlawful acts and 
practices; penalties” and implicitly rec- 
ognizes that tangible monetary ex- 
change can occur in the form of a dona- 
tion or contribution to a lawfully 
registered charitable cause, provided 
that this consideration is not required 
as a condition of entering the drawing.’ 
This section will be the focus of this 
article. 


The Law 

§849.0935 exists fundamentally 
the same as when it was originally 
passed in 1984.° While materials ex- 
pressing the legislative intent of this 
section are lacking and case law is non- 
existent, it would seem safe to presume 
that the original statute as passed in 
1984 was intended to provide some au- 
thorization and guidance to your local 
church or other charitable organization 
wanting to conduct their annual raffle 
and giveaway in order to raise money 
for their organizations.° As the law cur- 
rently exists, subsection 849.0935(1) 
sets forth the definitions of a “drawing 
by chance” and “operator.” A drawing 
by chance simply includes the random 
selection of a winner from entries sub- 
mitted by the public. It does not by defi- 
nition include those enterprises com- 
monly known as matching, instant 
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winner, or preselected sweepstakes pro- 
motions that involve, for example, a 
mailing of previously designated win- 
ning numbers to the public. The law 
also defines the term “operator” as an 
organization qualified under federal 
law as a 501(c)(3) not-for-profit corpo- 
ration. This is key to the existence of 
this statute. 

Building on these definitions, subsec- 
tion 849.0935(2) says that the prohibi- 
tion against an illegal lottery in this 
state shall not be construed to prohibit 
an organization from conducting a 
drawing by chance for fund-raising pur- 
poses if the operator is an organization 
qualified under 26 U.S.C. §501(c)(3), 
and has complied with the applicable 
provisions of F.S. Ch. 496, The Solici- 
tation of Contributions Act.” 

Subsection 849.095(3)(a)-(d) sets 
forth disclosure requirements of a spe- 
cific nature for all brochures, advertise- 
ments, notices, tickets, or entry blanks 
used in connection with a drawing by 
chance. It requires disclosure of the 
rules governing the conduct and opera- 
tion of the drawing, the name of the 
organization or operator and its prin- 
cipal place of business, the source of the 
funds used to award cash prizes or pur- 
chase prizes, and the date, hour, and 
place where the winner will be chosen 
unless advertisement of the drawing is 
not offered to the public more than 
three days prior to the drawing. 

Subsections 849.0935(4)(a)-(f) set 
forth a list of prohibitions making it 
unlawful for any operator who engages 
in a drawing by chance or promotes, 
operates, or conducts a drawing by 
chance to conduct any drawing in which 
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the winner is predetermined by means 
of matching, instant winner, pre- 
selected sweepstakes, or otherwise in 
which the selection of winners is in any 
way rigged; require monetary consid- 
eration as a condition for entering the 
drawing; remove, disqualify, disallow, 
or reject an entry or discriminate in any 
manner between entrants who gave 
contributions; fail to notify at the ad- 
dress on the entry blank, any person 
whose entry is selected to win, of the 
fact that they are a winner; fail to 
award all prizes offered in the manner 
and at the time stated; and print, pub- 
lish, or circulate literature or advertise- 
ment used in connection with the draw- 
ing that is false, deceptive, or mis- 
leading. 

In this subsection list of prohibitions, 
(4)(b) specifically states it is unlawful 
“to require an entry fee, payment, proof 
of purchase, or contribution as a condi- 
tion of entering the drawing or being 
selected.” As in F.S. §§849.092 and 
849.094, the express prohibition of con- 
sideration as a condition of entering a 
retail game promotion or drawing by 
chance is fundamental to these exemp- 
tions allowing for chance activities. The 
argument also exists that this specific 
expression overrules Florida case law 
defining the lottery element of consid- 
eration, at least for purposes of these 
sections." That is, by reading these 
subsections .092, .0935, and .094, one 
could argue that the focus is now di- 
rected toward tangible monetary con- 
sideration only and no longer the case 
law interpretation of any consideration 
sufficient to enter into a contract. 

Finally, subsections 849.0935(5) and 
(6) set forth the penalties for anyone 
who violates this law and exempts the 
state lottery operated pursuant to Ch. 
24. The penalty for a violation of FS. 
§849.0935 is a second degree misde- 
meanor with the exception of a viola- 
tion of the advertising disclosures of 
date, time, and place, punishable as a 
second degree misdemeanor by fine . 
only. 


Further Clarification 

Now that we have read the statute, 
how do we apply the law? Facing an 
absence of case law, a further under- 
standing of F.S. §849.0935 in today’s 
marketplace and the current gambling 
fervor can be found in two opinions of 
the Office of the Attorney General. AGO 
93-59 repeats the statute, but AGO 93- 
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85 provides insight. AGO 93-85 was is- 
sued December 3, 1993, as a result ofa 
request from the Office of the State At- 
torney, Ninth Judicial Circuit. Certain 
law enforcement agencies and prosecu- 
tors in Orange and Seminole counties 
were experiencing resistance from in- 
dividuals who chose to interpret FS. 
§849.0935 in what the state attorney 
considered to be an incorrect applica- 
tion and abuse of the law. 

Television commercials were appear- 
ing all over the Orlando/Disney World 
area inviting individuals to enter into 
a sweepstakes being conducted by a 
well-known community not-for-profit 
charitable organization. This particu- 
lar organization, in conjunction with a 
third party promoter, was soliciting the 
public to purchase tickets of $100 per 
entry in exchange for the opportunity 
to win a house and a yacht, but with 
the giveaway contingent upon the re- 
ceipt of at least the sum of money nec- 
essary to pay for the house and the 
yacht. Any additional monies would 
then go to the not-for-profit organiza- 
tion. The advertising for this sweep- 
stakes also expressed the reserved right 
to cancel this giveaway promotion. 
State Attorney Lawson Lamar asked 
some basic questions regarding the ap- 
plication of this statute.” 

First, may a promoter who is a Ch. 
496 registered professional solicitor, 
conduct and profit from a private lot- 
tery or drawing by chance operated by 
a charitable organization, if some of the 
proceeds benefit the charitable organi- 
zation? The Attorney General opinion 
answers this question by stating that a 
drawing by chance may be lawfully con- 
ducted by a promoter provided that the 
operator is an organization qualified as 
a 501(c)(3) and is in compliance with 
ES. Ch. 496, The Solicitation of Con- 
tributions Act. That act further imposes 
restrictions and registration require- 
ments on charitable organizations, 
sponsors, and professional solicitors, 
who solicit funds. The opinion con- 
cludes that a professional solicitor is 
not precluded from assisting a quali- 
fied operator in a drawing by chance 
provided the professional solicitor is an 
employee, officer, or agent of the quali- 
fied organization and is acting in com- 
pliance with the requirements of Ch. 
496. This interpretation would seem to 
make it clear that the application of 
§849.0935 could arguably go beyond 
your local neighborhood charitable or- 
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ganization to assist a large group like 
the Red Cross in conducting a commer- 
cial drawing by chance. However, it 
seems that the possible commercializa- 
tion of the privilege to conduct a raffle 
lacks a practical application in the 
marketplace with little pecuniary ben- 
efit when AGO 93-85 declares the en- 
tire world is entitled to a ticket with- 
out contributing, and the giveaway 
prize must exist independent of the 
drawing. 

Second, the state attorney asked 
whether advertising a drawing by 
chance without indicating that no pur- 
chase or contribution is necessary to 
enter the drawing, and displaying a 
dollar amount in connection with the 
advertisement, is in violation of subsec- 
tion (4) of §849.0935. The opinion re- 
sponds succinctly, stating that in light 
of the requirement for the advertise- 
ments to refrain from the use of false, 
deceptive, or misleading information, 
literature, and materials, and the pro- 
hibition on requiring an entry fee, pay- 
ment, proof of purchase, or a contribu- 
tion as a condition of entering the 
drawing, a promotion that states a dol- 
lar amount in conjunction with the 
drawing and then fails to provide addi- 
tional language stating that no pur- 
chase or contribution is necessary in 
order to participate in the drawing, is 
misleading and deceptive in violation 
of the prohibitions set forth under F‘S. 
§849.0935. This interpretation, in the 
opinion of this author, is crucial to any 
charitable or not-for-profit organization 
that desires to engage in a drawing by 
chance and offers that drawing by 
chance to the general public. The focus 


must remain on the fact that no con- 
sideration is necessary to enter into a 
drawing by chance, and the fact that 
this drawing is being conducted in con- 
junction with the organization’s request 
for a donation in their lawful solicita- 
tion of contributions. While the statute, 
as currently written, does not require 
the phrase, “no purchase or contribu- 
tion is necessary for participation,” us- 
ing language such as “tickets cost $100" 
or “entry fee is $100/person” will cre- 
ate a false impression among the con- 
sumer public that a contribution is nec- 
essary to enter the drawing. The 
impression created, however, should be 
viewed as a whole. Allowing the orga- 
nization to suggest a minimum contri- 
bution or donation along with the dis- 
closure that no contribution is 
necessary seems an acceptable alterna- 
tive. 

Third, the state attorney asked 
whether a drawing by chance that sets 
forth rules allowing the operator to fail 
to award prizes if no contributions are 
received or if the promoter is not satis- 
fied with the amount of contributions 
received violates this law. The Office of 
the Attorney General again replies in 
keeping with what appears to have 
been the original intent of this particu- 
lar statute. Section 849.0935(4)(e) 
clearly makes it “unlawful for any op- 
erator to fail to award all prizes offered 
in the manner and at the time stated.” 
This, coupled with the fact that 
§849.0935 constitutes a limited excep- 
tion to the general prohibition against 
gambling in this state, leads the Attor- 
ney General to conclude that since this 
statute contemplates that a prize will 
be awarded, accordingly, there is no 
grant to an operator to cancel a draw- 
ing or refuse to award a prize regard- 
less of the reason. The Attorney Gen- 
eral clarifies §849.0935(4)(e) by its 
literal language of prohibiting an op- 
erator from failing to award all prizes 
offered. Here again, it seems the intent 
of this statute was to allow a local non- 
profit charitable organization to solicit 
funds by offering a prize in exchange 
for donations received without tying the 
giveaway prize to the amount of con- 
tributions received. 

Fourth, the state attorney essentially 
restates question three. “May the op- 
erator of a drawing by chance reserve 
the right to cancel?” The opinion an- 
swers again that as no contingencies 
appear to be allowed, i.e., the drawing 
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cannot require a level or amount of con- 
tribution, and as §849.0935(3)(d) re- 
quires specific disclosures on advertise- 
ments, brochures, notices, tickets, and 
entry blanks, as to the date, hour, and 
place where a winner will be chosen, 
the statute does not authorize or con- 
template the canceling of the drawing 
at the mere discretion of the operator. 

Finally, the state attorney asked 
whether an operator under §849.0935 
must have an independent source for 
the prize giveaway, as opposed to using 
funds received to purchase the prize to 
be awarded. The Attorney General 
opinion responds that an operator who 
does not have the prize at the time the 
tickets or entries are offered, but relies 
on contributions to obtain the prize, vio- 
lates F.S. §849.0935. This conclusion 
follows the presumed intent to keep the 
prizes and expenses of the drawing in- 
dependent from the solicitation of con- 
tributions as there can be no guaran- 
tee that sufficient contributions will be 
received. To permit otherwise would 
have the impact of placing unknown 
numbers of charities and not-for-profit 
organizations on par with the likes of 
Las Vegas andAtlantic City, effectively, 
allowing these entities to engage in 
drawings by chance at the level of a 
commercial enterprise. A simple exami- 
nation of the historical abuses behind 
Florida’s statutory bingo exemption to 
unlawful gambling would provide the 
nightmarish glimpse of how this draw- 
ing by chance privilege could also be 
abused.'* 


Changes 

During the 1994 and 1995 legislative 
sessions, attempts were made to pro- 
vide statutory amendments to the 
drawings by chance law. In the 1994 
session, a bill was sponsored by Rep. 
Elaine Bloom and Sen. Donald Sullivan 
that incorporated clarification of the 
interpretations set forth in AGO 93-85. 
In the provision of law requiring dis- 
closure of date, hour, and place where 
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the winner will be chosen, language 
was added to specifically require the 
disclosure of the place the prizes will 
be awarded. The proposed language 
made it abundantly clear that all bro- 
chures, advertisements, notices, tick- 
ets, etc., used in connection with the 
drawing must conspicuously disclose 
that no purchase or contribution is nec- 
essary. Further, the 1994 proposed 
changes to F‘S. §849.0935 made it un- 
lawful to require a donation, or sub- 
stantial consideration, in addition to an 
entry fee, payment, proof of purchase, 
or contribution as a condition of enter- 
ing the drawing or being selected to win 
a prize. It set forth specific prohibitions 
to canceling a drawing, or purchasing 
or obtaining a prize with voluntary do- 
nations or contributions, and identified 
a violation of §849.0935 as a deceptive 
and unfair trade practice actionable 
under Florida’s Little FTC Act.* 

The 1994 bills carrying these changes 
to F.S. §849.0935 also contained revi- 
sions requested by the Department of 
State to F.S. §849.094, “Game Promo- 
tions in Connection with the Sale of a 
Consumer Good or Service.” Presented 
as a cleanup piece of legislation, it eas- 
ily passed its House committees and the 
full member body of the House only to 
die on the Senate special calendar a 
victim of time during a hectic 1994 ses- 
sion. 

Aworthy endeavor, the same piece of 
legislation was picked up in the 1995 
session as a proposed committee bill 
and interim project by the House Com- 
mittee on Regulated Industries. The bill 
traveled in essentially the same form 
as 1994 during the 1995 session with 
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some minor changes to the proposed 
revisions of §849.0935. Two key changes 
to the 1995 revisions were changing the 
word “operator” to “organization” to 
clarify who may conduct a drawing by 
chance, and adding language to state 
that nothing would prohibit an organi- 
zation from suggesting a minimum do- 
nation or from including a statement 
of any suggested minimum donation on 
their advertising material. Specific lan- 
guage was also added to make it un- 
lawful for an organization to condition 
a drawing on a minimum number of 
tickets having been dispersed to con- 
tributors or on a minimum number of 
contributions having been received. The 
1995 version of the bill again traveled 
with revisions to F.'S. §849.094, “Game 
Promotions in Connection with the Sale 
of a Good or Service,” that would make 
it easier for the Department of State to 
register and enforce proper compliance 
with those retail game promotions. 

The 1995 bill, explained by commit- 
tee to provide greater consumer protec- 
tion and to assist not only organizations 
authorized to conduct drawings by 
chance but also legitimate businesses, 
found itself as perhaps the only bill 
addressing revisions to F.S. Ch. 849 to 
pass both the House and Senate cham- 
bers. Needless to say, any piece of leg- 
islation that was moving with a high 
probability of success and dealing with 
changes to Florida’s gambling laws be- 
came extremely attractive to varied leg- 
islative interests. After several at- 
tempts by interests to use this bill as a 
vehicle to make changes to other provi- 
sions of Ch. 849, it became apparent 
that this piece of legislation would not 
survive.'® 

Changes to §849.0935 based on AGO 
93-85 surfaced again in the 1996 ses- 
sion as a “strike everything after the 
enacting clause” to House Bill 407 by 
Rep. Mike Fasano. Rep. Fasano’s origi- 
nal HB 407 was amended in the House 
Regulated Industries Committee and 
became CS/HB 407 which, after being 
withdrawn from the remaining commit- 
tees of reference, was placed on the 
House calendar. A similar bill in the 
Senate was amended to conform to the 
House version and passed the Senate 
Regulated Industries Committee. 

CS/HB 407 passed the full House the 
last week of session with a floor amend- 
ment that restated the prohibited 
nexus between receipt of donations and 
the purchase of the prize to be awarded. 


ie 
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The language was reworded to make it 
unlawful to condition the acquisition or 
giveaway of any prize upon the receipt 
of voluntary donations or contributions. 
This would allow an organization to 
effectively use its receipts for any debt 
incurred, even those connected with the 
prize to be awarded, as long as the re- 
ceipts and acquisition remain two sepa- 
rate and independent functions of the 
giveaway. In the final days of the 1996 
session, CS/HB 407 also passed the 
Senate. It became law without the 
Governor’s signature. 


Conclusion 

For the most part, charitable and not- 
for-profit organizations are worthwhile 
endeavors that seek to make life better 
for needy people in their communities. 
It is probably for this reason that the 
legislature will continue to grant these 
organizations the privilege to conduct 
drawings by chance and other solicita- 
tion activities. These activities are 
about being free and unregulated and 
are truly intended to benefit a worthy 
cause. However, this privilege must al- 
ways be balanced against the legis- 
lature’s commitment to protect the pub- 
lic from fraud and abuse and the 
current will of the public to prohibit 
gambling in the State of Florida. 

Your local charitable or civic organi- 
zation will be able to give away their 
donated prizes at the Fourth of July 
picnic by requesting contributions and 
placing everyone’s name in a hat. The 
antique auto club may even choose to 
raffle off a vintage Mustang, depend- 
ing on the structure of their organiza- 
tion. However, an attempt to use this 
statute to take charitable not-for-profit 
organizations from a community give- 
away level to the sophisticated business 
of a questionable commercial enter- 
prise, raises significant questions of 
state policy and can only result in po- 
tential abuse to the general public. 0 


1 At common law lotteries were illegal only 
when they became public nuisances. See Lee 
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Office of the Attorney General. He is 
a former bureau chief in the Division 
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as chief cabinet aide to Attorney Gen- 
eral Bob Butterworth, assisting with 
cabinet, legislative, and litigation 
issues. He earned a J.D. from 
Florida State University College of 
Law in 1982. Mr. Perez gratefully 
acknowledges John Topa, attorney 
for the House Committee on Regu- 
lated Industries, for his assistance in 
editing this article. 
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behalf of the Government Lawyer 
Section, Thomas W. Hall, chair, and 
Allen Grossman, editor. 
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GENERAL PRACTICE 


Computer Software Patents 
Anything Under the Sun Made by Man 


s of March 29, 1996, patents 
on computer programs are 
considerably easier to ob- 
tain from the U.S. Patent 
and Trademark Office. Newly imple- 
mented guidelines! for the examination 
of computer-related inventions provide 
that software, when stored on some 
type of computer-readable medium 
(such as random access memory or 
RAM, read-only memory or ROM, CD- 
ROMs or magnetic discs), is patentable. 
Not all software is patentable simply 
because it is stored on magnetic media. 
Music, text, other literary works and 
simple data compilations are not 
protectable subject matter under the 
patent laws as currently construed by 
the Patent and Trademark Office. 
Earlier decisions by the courts and 
the appellate tribunal in the Patent and 
Trademark Office? had generally held 
that the mathematical formula must be 
intrinsically tied to a machine® or the 
claimed invention must include lan- 
guage linking the invez:tion to a signifi- 
cant post-solution activity.* The courts 
and the Patent and Trademark Office 
appellate tribunal either invalidated 
patent claims or refused to approve pro- 
posed claims in a patent application as 
being “not directed to statutory mate- 
rial” in a variety of situations. In the 
past, claims covering methods of doing 
business,® pre-empting of mathemati- 
cal formulas,® describing simple data- 
gathering steps linked to mathemati- 
cal formulas’ or containing insignifi- 
cant post-solution activity coupled with 
mathematical algorithms® have all 
been declared “nonstatutory” under 35 
USC §101 of the patent statute.® 
To be patentable under the new 
guidelines, the software must provide 
some type of function to the computer. 
This software feature is described in the 
examination guidelines as “functional 


In cautionary 
language, the Patent 
Office states that the 

guidelines are not 
formal Patent Office 
rules and, hence, do 
not have the force 
and effect of law 


by Robert Kain 


descriptive material” set forth in the 
patent claims in contrast to music and 
textual material which is identified as 
“nonfunctional descriptive material.” 
Functional descriptive material con- 
sists of data structures and computer 
programs which impart functionality to 
the computer when encoded on a com- 
puter-readable medium (RAM, ROM, 
CD-ROM, or disc). A patent claim for a 
computer-readable medium encoded 
with a data structure or computer pro- 
gram defines structural and functional 
interrelationships between the data 
structure and the medium which per- 
mit the data structure’s functionality 
to be realized. According to the guide- 
lines, these functional data structures 
are patentable under 35 USC §101 of 
the patent statute.’ Nonfunctional de- 
scriptive material includes “music, lit- 
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erature, art, photographs, and mere 
arrangements or compilations of facts 
or data which are merely stored so as 
to be read or outputted by a computer 
without creating any functional inter- 
relationship, either as part of the stored 
data or as part of the computing pro- 
cess performed by the computer.”” 

The guidelines provide that Patent 
and Trademark Office personnel should 
be “prudent” in applying the tests to 
identify nonfunctional descriptive ma- 
terial. Nonfunctional material may be 
claimed in combination with other func- 
tional descriptive material to provide 
the necessary functional and structural 
interrelationships to satisfy the re- 
quirement of §101 and hence make the 
claim patentable under that portion of 
the patent statute. The guidelines give 
an example of a program which reads 
musical notes from memory and, upon 
recognizing a particular sequence, 
causes another defined series of notes 
to be played. The guidelines state that 
such a computer program defines a 
functional interrelationship among the 
data which renders the claimed pro- 
gram patentable as a statutory process 
even though the program stores music 
in the magnetic media. 

The patent examiner is directed to 
read the written description of the in- 
vention in the patent application be- 
cause that description provides the 
clearest explanation of the applicant’s 
invention. The examiner must 1) deter- 
mine what the programmed computer 
does, i.e., the functionality of the pro- 
grammed computer; 2) how the com- 
puter is configured, i.e., what elements 
constitute the programmed computer 
and how those elements are configured 
and interrelated; and 3) the relation- 
ship of the programmed computer to 
other devices, materials, or processes 
outside the computer. 


i 
i 

: 


The claims in a patent define the 
property rights provided by the patent” 
and the goal of claim analysis is to iden- 
tify the boundaries of protection sought 
by the applicant.'® Claims can be gen- 
erally broken down into certain catego- 
ries, i.e., 1) claims relating to a process, 
and 2) claims relating to an apparatus, 
device, or a product. For process claims, 
the words in the claim, called claim 
limitations, define steps or acts to be 
performed. For devices or products, 
claim limitations define discrete physi- 
cal structures which may be hardware 
or a combination of hardware and soft- 
ware. 

To determine whether a claimed in- 
vention falls within a protectable statu- 
tory class of invention under §101, the 
patent examiner should classify each 
claim into one or more statutory or non- 
statutory categories.’ Even if the ex- 
aminer finds that a claim falls into a 
nonstatutory category, this is only an 
initial finding and the examiner should 
continue with the examination process 
and determine whether the claimed 
invention complies with the novelty 
requirement, the aonobviousness re- 
quirement, and the enablement re- 
quirement set forth in 35 USC §§102, 
103 and 112. “If the invention as set 
forth in the written description is statu- 
tory, but the claims define subject mat- 
ter that is not, the deficiency can be 
corrected by an appropriate amend- 
ment of the claims. In such a case, 
Patent and Trademark Office person- 
nel should reject the claims drawn to 
nonstatutory subject matter under §101 
but identify the features of that inven- 
tion that would render the claimed sub- 
ject matter statutory if recited in the 
claim.” 

In addition to the determination that 
the claim is patentable under §101, the 
patent examiner must determine 
whether the subject matter sought to 
be patented is a useful process, ma- 
chine, article of manufacture or com- 
position of matter, i.e., the invention 
must have a practical application. 

Also, the software must be new, com- 
pared with all other computer programs 
and computer systems (the novelty re- 
quirement under 35 USC §102) and 
must be different enough from pre-ex- 
isting programs and systems such that 
the differences are not obvious to com- 
puter programmers or other persons 
skilled in the particular field of tech- 
nology (the nonobvious requirement 


under 35 USC §103). The Patent Office 
recognizes that computer-related in- 
ventions normally involve more than 
one field of technology. For example, a 
computer program to improve the effi- 
ciency of an automated car wash in- 
volves applications of computer-related 
technology and automated car wash 
technology. The patent examiner must 
be assured that the patent application 
and patent claim(s) are novel, 
nonobvious, and are fully explained 
such that the skilled artisan in the com- 
puter arts and the artisan in the se- 
lected or targeted field of technology 
understands the invention." 

The Patent and Trademark Office has 
been wrestling with these examination 
guidelines since October 1995. The ini- 
tial proposed guidelines’ were quite 
generous in their treatment of com- 
puter programs. However, after public 
comment and a review by various gov- 
ernment agencies, the guidelines were 
revised to narrow the scope of protec- 
tion for computer patents and to better 
reflect current law expounded by the 
U.S. Supreme Court and the Court of 
Appeals for the Federal Circuit.* 

Natural phenomena such as energy, 
magnetism, and electricity are not pat- 
entable.’® Neither are mathematical 
formulas or algorithms” such as 
E=MC?, Einstein’s theory of relativity. 
However, the guidelines state that a 
patent claim directed to a practical ap- 
plication of those principles is patent- 
able under the law. Claims specifying 
physical characteristics of forms of en- 
ergy, its frequency, voltage level, or the 
strength of a magnetic field, define en- 
ergy or magnetism per se and as such 
are nonstatutory natural phenomena. 
“However, a claim directed to a practi- 
cal application of a natural phenom- 
enon such as energy or magnetism is 
statutory.” 

The guidelines provide that when a 
product claim encompasses any and 
every computer implementation of a 
process, when read in light of the patent 
specification, the claim should be ex- 
amined on the basis of the underlying 
process.”” When Patent and Trademark 
Office personnel have found that the 
claim is not limited to a specific ma- 
chine or article of manufacture, the 
burden shifts to the applicant to dem- 
onstrate why the claimed invention 
should be limited to a specific machine 
or manufacturer. 

If a product claim does not encompass 


any and every computer-implementa- 
tion of a process, then it must be treated 
as a specific machine or article of manu- 
facture. Generally, a claim drawn to a 
particular programmed computer 
should identify the elements of the com- 
puter and indicate how those elements 
are configured in either hardware or a 
combination of hardware and specific 
software. “A claim limited to a specific 
machine or manufacture, which has a 
practical application in the technologi- 
cal arts, is statutory.”* 

In describing statutory process 
claims, the guidelines provide that 
these process claims must 1) result in 
a physical transformation outside the 
computer for which a practical appli- 
cation in the technological arts is either 
disclosed in the specificaticn or would 
have been known to a skilled artisan, 
or 2) be limited by the language in the 
claim to a practical application within 
the technological arts.* Further, “the 
claimed practical application must be 
a further limitation upon the claimed 
subject matter if the process is confined 
to the internal operations of the com- 
puter.” 

In the past, courts have approved 
patents on computer programs that 
measure heartbeat or cardiac activity 
in order to predict the vulnerability to 
ventricular tachycardia (a cardiac ab- 
normality) after a heart attack,” on 
systems that display CAT scan infor- 
mation in a certain way,’ and an elec- 
tronic analysis of seismic waves.” 

The guidelines take this analytical 
process a step further in that the Patent 
Office indicates the following are pat- 
entable subject matter: controlling the 
transfer, storage, and retrieval of data 
between a cache and a hard disk stor- 
age device such that the most fre- 
quently used data is readily available; 
controlling parallel processors to ac- 
complish multi-tasking of several com- 
puting tasks to maximize computing 
efficiency; word processing programs 
which change the state of the com- 
puter’s arithmetic logic unit (the CPU) 
when program instructions are ex- 
ecuted; and, removing noise from a digi- 
tal signal by subtracting a correction 
signal from the digital signal. The 
guidelines state that these types of 
claims are “limited to a practical appli- 
cation of the abstract idea or math- 
ematical algorithm in the technical 
arts.”” 

Not everything in the guidelines sup- 
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ports the broad concept that “anything 
under the sun made by man”® is pat- 
entable. In cautionary language, the 
Patent Office states that the guidelines 
are not formal Patent Office rules and, 
hence, do not have the force and effect 
of law. If a patent examiner does not 
follow the guidelines, the examiner’s 
decision is neither appealable nor 
petitionable to the Commissioner of 
Patents. Further, and more impor- 
tantly, the Patent Office has indicated 
that the examiners may still rely on an 
older analytical framework established 
in case law dating back to 1978.*4 
Although the new examination 
guidelines propose a better analytical 
framework for determining whether a 
computer program for a mathematical 
formula, for example, is patentable, in 
view of the disclaiming language in the 
introductory portion of the guidelines, 
it is uncertain whether every examiner 
in the Patent and Trademark Office will 
adhere to the guidelines. A recent dis- 
trict court case** decided three days 
prior to the effective date of the guide- 
lines did not follow the progressive 
theories proposed by the Patent and 
Trademark Office. Further, the court 
criticized the exemplary “patentable” 
claims in the guidelines as being “help- 
ful . . . only when referring to particu- 
lar cases [cited in the guidelines].”** 
Ultimately, patent practitioners in this 
field expect the Court of Appeals for the 
Federal Circuit to weigh in and rule on 
the analytical framework established 
by the guidelines. The Federal Circuit 
has indicated a willingness to defer to 
the Patent Office in at least one case 
involving a computer program.’ Q 


1 Examination Guidelines for Computer- 
Related Inventions, 61 Fed. Reg. 7478, 
March 29, 1996, effective date March 29, 
1996. 

? The Board of Patent Appeals and Inter- 
ferences initially reviews decisions of the 
patent examining corp. 35 U.S.C. §134. Sub- 
sequent appeals are available to the Court 
of Appeals for the Federal Circuit under 35 
U.S.C. §141 or de novo review in the U.S. 
District Court for the District of Columbia 
under 35 U.S.C. §145. 

8 Arrhythmia Research Tech. v. Corazonix 
Corp., 958 F.2d 1053, 22 U.S.P.Q.2d 1033 
(Fed. Cir. 1992). 

* Diamond v. Diehr, 450 U.S. 175, 209 
U.S.P.Q. 1 (1981). 

5 Ex parte Murray, 9 U.S.P.Q.2d 1819 (Bd. 
of Pat. App. 1988) (a program for comput- 


ing expenses is not patentable because it is 
a method of doing business). 

® Gottschalk v. Benson, 409 U.S. 63, 175 
U.S.P.Q. 673 (1972) (converting a number 
into a different format is not patentable). 

7In re Gelnovatch, 595 F.2d 32, 201 
U.S.P.Q. 186 (CCPA 1979) (computing one 
set of numbers from another set of numbers 
is not patentable). 

8 Parker v. Flook, 437 U.S. 584, 198 
U.S.P.Q. 193 (1978) (updating alarm limits 
for the catalytic conversion of hydrocarbons 
is not patentable because of insignificant 
post-solution activity). 

® The patent statute provides “[w]hoever 
invents or discovers any new and useful pro- 
cess, machine, manufacture, or composition 
of matter, or any new and useful improve- 
ment thereof, may obtain a patent therefor, 
subject to the conditions and requirements 
of this title.” 35 U.S.C. §101. “The term ‘pro- 
cess’ means process, art, or method, and 
includes a new use of a known process, 
machine, manufacture, composition of mat- 
ter, or material.” 35 U.S.C. §100(b). 

10 Guidelines, 61 Fed. Reg. 7478, 7481. 

Td. 

12 Fromson v. Advance Offset Plate, Inc., 
720 F.2d 1565, 219 U.S.P.Q. 1137 (Fed. Cir. 
1983). 

18 Guidelines, 61 Fed. Reg. 7478, 7480. 

14 Guidelines, 61 Fed. Reg. 7478, 7481. 

16 Guidelines, 61 Fed. Reg. 7478, 7486. 

17 Proposed Examination Guidelines for 
Computer-Implemented Inventions, 60 Fed. 
Reg. 28,778 (June 2, 1995). The Patent and 
Trademark Office also issued a supporting 
legal analysis for the proposed guidelines 
on Oct. 3, 1995. 

18 The Court ofAppeals for the Federal Cir- 
cuit is the designated appellate tribunal for 
all patent-related cases from the US. dis- 
trict courts. 28 U.S.C. §1295(a). The U.S. 
district courts have original and exclusive 
jurisdiction over all patent-related matters. 
28 U.S.C. §1338. 

19 Guidelines, 61 Fed. Reg. 7478, 7482; 
O’Reilly v. Morse, 56 U.S. (15 How.) 62 
(1854) (a patent claim to the telegraph was 
so broadly written that it covered a basic 
theory of magnetism and hence did not con- 
stitute statutory subject matter. Other 
claims to the telegraph were upheld as be- 
ing directed to machines). 

20 Guidelines, 61 Fed. Reg. 7478, 7485; 
Parker v. Flook, 487 U.S. 584, 198 U.S.P.Q. 
193 (1978) (a claim for updating alarm lim- 
its was held to be not patentable); 
Gottschalk v. Benson, 409 U.S. 63 (1972) (a 
claim for an electronic method of convert- 
ing a binary number to a decimal number 
was held to be not patentable as a math- 
ematic formula). 

21 Guidelines, 61 Fed. Reg. 7478, 7482, cit- 
ing O'Reilly v. Morse, 56 U.S. (15 How.) 62, 
114-19 (1854). 

22 Guidelines, 61 Fed. Reg. 7478, 7482. 

3 Td. at 7483. 

26 Arrhythmia Research Tech. v. Corazonix 
Corp., 958 F.2d 1053, 22 U.S.P.Q.2d 1033 
(Fed. Cir. 1992). 

27 In re Abele, 684 F.2d 902, 214 U.S.P.Q. 
682 (CCPA 1982). 
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28 In re Taner, 681 F.2d 787, 214 U.S.P.Q. 
678 (CCPA 1982). 

29 Guidelines, 61 Fed. Reg. 7478, 7484. 

30 The Supreme Court held that Congress 
chose very expansive language in the patent 
statute, 35 U.S.C. §101, such that “anything 
under the sun that is made by man” is pat- 
entable subject matter. Diamond uv. 
Chakrabarty, 447 U.S. 303, 308-09, 206 
U.S.P.Q. 193, 197 (1980) (an oil-consuming 
bacteria, classified as a life form, is patent- 
able). 

31 In re Abele, 684 F.2d 902, 905-07, 214 
U.S.P.Q. 682, 685-87 (CCPA 1982); In re 
Walter, 618 F.2d 758, 767, 205 U.S.P.Q. 397, 
406-07 (CCPA 1980); In re Freeman, 573 F.2d 
1247, 1245, 197 U.S.P.Q. 464, 471 (CCPA 
1978). 

32 State Street Bank and Trust Co. v. Sig- 
nature Financial Group, Inc., 38 U.S.P.Q.2d 
1530 (D. Mass. 1996). 

33 Td. note 7, at 1539. 

34 In re Trovato, 60 F.3d 807, 35 U.S.P.Q.2d 
1570 (Fed. Cir. 1995). 
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Reel Justice—The Courtroom 
Goes to the Movies 

by Paul Bergman and Michael Asimow 
Reviewed by Ellen B. Gwynn 

Bergman andAsimow, law professors 
at the University of California at Los 
Angeles, have written an entertaining 
book for people who enjoy law-related 
films. 

Reel Justice provides detailed de- 
scriptions of 69 movies, beginning with 
M, a 1931 German film involving an 
insanity defense, through the 1995 
American film Losing Isaiah, about a 
custody dispute. The book is divided 
into categories, including comedies 
(Adam’s Rib, Bananas), true stories (A 
Man for All Seasons, Reversal of For- 
tune), military subjects (Breaker 
Morant, A Few Good Men). 

The authors provide a one-sentence 
synopsis and technica] information 
about each film, a detailed description 
of the plot, and a thorough analysis of 
the legal issues raised. Many include a 
“trial brief,” adding interesting infor- 
mation about the context of the film or 
backgrounds of the characters. The 
movies are rated on a scale of one to 
four gavels, based upon “the quality, 
dramatic power, and authenticity of the 
trial scenes.” Thus, And Justice for All, 
which wonAl Pacino anAcademy Award 
nomination, but was basically ridicu- 
lous from a lawyer’s point of view, de- 
servedly earns but one gavel. 

The movies are also conveniently 
listed in an appendix according to their 
rankings, so you can easily pick out only 
the best movies to see. Taking this ap- 
proach, I rented a 1991 British film 
based upon a true story of a young man 
who faced the death penalty, even 
though he was mentally retarded, 
called Let Him Have It, which was ex- 
cellent; the hilarious My Cousin Vinny, 
a 1992 movie about a novice New Yawk 
lawyer who descends upon a small Ala- 
bama town with his fiancee, Mona Lisa 
Vito, to defend his cousin unjustly ac- 
cused of murder, which has more real- 
istic courtroom scenes than most Hol- 
lywood dramas; and the delightful 1957 
Witness for the Prosecution, starring 
Charles Laughton, Tyrone Power, and 
Marlene Dietrich, the story of a mur- 
der trial with a surprising plot twist. 


BOOKS 


The authors include a “surprise ending 
warning” for movies like the latter, ad- 
vising against reading the summary 
before the movie, but I found it more 
enjoyable to read each summary only 
after watching the movie, not just those 
with surprise endings. 

The only criticism of Reel Justice is 
of the crude and sophomoric humor 
scattered throughout. The authors can- 
not seem to refrain from making innu- 
merable sex jokes and quips in ex- 
tremely poor taste. This repeatedly 
detracts from otherwise insightful ac- 
counts. Reel Justice (338 pp.) is pub- 
lished by Andrews & McMeel, Kansas 
City, Mo., and sells for $14.95. 

Ellen B. Gwynn is a senior law clerk 
with the First District Court of Appeal, 
Tallahassee. 


Law School Without Fear: 
Strategies for Success 
by Helene S. and Marshall S. Shapo 

What should parents tell a child who 
decides to go to law school? If the par- 
ents are law professors, they might turn 
sage advice into a book, which is what 
two professors from Northwestern Uni- 
versity of Law did. 

This book represents almost a half 
century between the two law professors 
of teaching students about the intrica- 
cies of the law and legal writing; of wit- 
nessing the inevitable panic of first- 
year law school; and of repeatedly 
assuring students that, yes, they too 
can master what seem to be four or five 
new sets of vocabulary while learning 
a new way to think. 

The Shapos’ words of wisdom to a son 
who was beginning to ask the same 
questions they had been hearing re- 
peatedly from their students have 
evolved into a plain spoken and clearly 
written road map for overcoming the 
recurrent hurdles that all law students 
face. 

The book presents practical tips to 
help students sort out competing de- 
mands on their time, understand basic 
legal concepts, and deal with the stress 
of law school. Included is a chapter 
with tips about reviewing and outlin- 
ing material in order to understand and 
retain it. 
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Readers are offered an extensive 
glimpse at the court system, basic mo- 
tions in a trial, and the type of policies 
that courts apply in difficult cases. 
Many examples are drawn from first- 
year courses—civil procedure, con- 
tracts, criminal law, property, legal 
writing, and torts. 

Law School Without Fear outlines the 
new vocabulary and new forms of analy- 
sis law students need to learn, with con- 
cise explanations of terminology, con- 
cepts, and analytical techniques. In the 
process, it suggests ways to cope with 
unsettling aspects of the study of law, 
such as the seeming lack of clear rules 
and the nature of legal argument. 

The Shapos advise students to give 
themselves permission to feel over- 
whelmed. They also emphasize the 
need for exercise and recreation to over- 
come the major emotional difficulties 
they have encountered in their students 
over the years. Above all, the Shapos 
stress the need for students to preserve 
their humanity in a highly competitive 
environment. 

Law School Without Fear: Strategies 
for Success (200 pages) is published by 
Foundation Press, Westbury, New York. 


Have You Read a Good Book? 

Members of the Bar are encouraged 
to submit brief book reviews (approxi- 
mately 500 words). They should be re- 
lated to law but may be practical, eso- 
teric, entertaining or even fiction. 
Reviews should include the number of 
pages, publisher, and cost. Send reviews 
to Editor, The Florida Bar Journal, 650 
Apalachee Parkway, Tallahassee 32399- 
2300. Reviews will be published on a 
space-available basis. 


=BooksNow 


To order these books, (24hrs, 365 days) 
please call (800) 96-Book-1 (Ext. 5700) 
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Unbuckled?, Gary W. Flanagan 
Ja 30 
Securities and Exchange Commission 
Preliminary Considerations When Re- 
sponding to an SEC Enforcement Sub- 
poena, Gary Langan Goodenow .. D 32 
Securities Law 
Limiting Shareholder ClassActions: The 
Private Securities Litigation Reform 
Act of 1995, Gregory P. Hansel 


Jy/Ag 6 
Sentencing 
“Appellate Sentencing” in Florida: Plea 
for Less Complexity at Trial Level, 
William A. Haddad 
Separation of Powers 
Use of the Legislative Veto in Florida: A 
Violation of the Separation of Powers 
Doctrine, T. Andrew Zodrow 
Settlement Agreements 
Mediation in Florida: The Newly Emerg- 
ing Case Law, Bruce Blitman .....O0 44 
Sexual Harassment 
Dealing With Sexual Harassment Com- 
plaints—What to Do and What Not to 
Do, Mark J. Berkowitz 
Employer Liability for Hostile Work En- 
vironment Sexual Harassment Claims, 
Gedety N. Serralta 
Software 
Computer Software Patents: Anything 
Under the Sun Made by Man, Robert 
Kain D 68 
Solicitation 
General Solicitation: Looking for Funds 
in All the Wrong Places, Gregory C. 
Yadley Je 80 


82 THE FLORIDA BAR JOURNAL/DECEMBER 1996 


Spotlight 
Hardee County Bar Association “Reach 
Out to Our Youth” Program, Joseph G. 
Jarrett Je 115 
Manatee County Bar’s Cooperative De- 
velopment of Legal Advice Clinic Pro- 
gram, Bill Henry 
Spousal Disclaimer 
Homestead—The Post-Death Spousal 
Disclaimer: A Cure for a Constitution- 
ally Prohibited Devise?, R. Craig 
Harrison Ap 42 
Standard of Review 
Appellate Standards of Review—How Im- 
portant Are They?, Raymond T. 
Elligett, Jr., and Judge John M. Scheb 


F 33 

State Agency 
Florida’s Revised Administrative Proce- 
dure Act, Donna E. Blanton and Rob- 


Statute of Limitations 
The Medical Malpractice Statute of Limi- 
tations: Some Answers and Some 
Questions, Scott R. McMillen 
Structured Settlement 
Tax: Can an Attorney Defer Recognition 
of Fee Income in a Case Involving a 
Structured Settlement?, D. Bradley 
Pettit N 36 
Subpoenas 
Challenges to Subpoenas From the 
Agency for Health Care Administration 
and Other Agencies, Bruce Douglas 
Lamb O 70 
Preliminary Considerations When Re- 
sponding to an SEC Enforcement Sub- 
poena, Gary Langan Goodenow .. D 32 
Supreme Court of Florida 
Gerald Kogan—Chief Justice of the Su- 
preme Court of Florida, Gary 
Blankenship O 12 
The Passing of the Gavel: Supreme Court 
to Install Kogan as Chief in “First Ever” 
Public Ceremony, Robert Craig Waters 
Jel 


Surveys 
What Every Real Estate Lawyer Should 
Know About Surveys, Part 1, Ross E. 
Payne Jy/Ag 65 
Part 2 0 80 


T 

Taxation 

Determining the Pricing for Intercom- 
pany Sales, Robert Feinschreiber 

N 75 

Florida State Lottery Tax and Estate 
Planning Issues, Linda S. Griffin and 
Richard V. Harrison 

Joint Venture With a Foreign Partner: 
Issues and Planning, Nicholas J. 
DeNovio and C. Coleman Edmunds 

Je 97 

Lease Payments Between Related Enti- 
ties Are No Longer Exempt From Sales 
Tax, David Pratt My 53 

Practical Aspects of Transfer Pricing, 
Robert Feinschreiber 

Should You Be Recommending Genera- 
tion-Skipping Trusts to Your Clients?, 
J. Ronald Skipper 

Tax Aspects of Mutual Investments, 
Lorna A. McGeorge and Randall C. 
McGeorge O 66 


Tax Consequences of a Power to Termi- 
nate a Nonmarital Trust, Peter B. 
Tiernan D58 

Tax-Effecting Marital Property: The Wild 
Card in Valuation, Kyle D. Pence and 
William H. Stolberg.................. . Mr 38 

Tax: Can an Attorney Defer Recognition 
of Fee Income in a Case Involving a 
Structured Settlement?, D. Bradley 
Pettit N 36 

The Basics of Forming Florida Nonprofit 
Organizations, Aaron A. Farmer 

Ap 34 

The IRS Goes After Charitable Remain- 
der Trusts, Joseph T. Ducanis, Jr. 

My 56 

The Qualified Domestic Trust Regula- 
tions, David L. Koche and Michael D. 
Miller Jy/Ag 48 

To Amend or Not to Amend? The Wisdom 
of Correcting Tax Return Errors, Ian 
M. Comisky and Michael D. Shepard 

F 49 


Testimony 
Depositions, Errata Sheets, Reopening, 
and Termination, Robert E. Taylor, Jr. 


Mr 46 

The Florida Bar 
Annual Meeting: “Surfing the Net” Is 
Only Half the Fun, John F. Harkness, 
dr. My 14 
First, Let’s Put the Lawyers Under the 
Legislature, John A. DeVault, III 
Ja8 
Guess What, You’re Not Ticked Off at the 
Bar, but .. ., John A. DeVault, III 


Mr 12 
It’s Been Quite a Lift, John A. DeVault, 
Ill Je8 


John W. Frost, II—President of The 
Florida Bar, Mary Smith Judd 


Jy/Ag 12 
Torts 


The Application of Fabre to Intentional 
Tortfeasors in Negligent Security 
Cases, F. Michael Mosca ............. Je 84 

Transfer Pricing 

Determining the Pricing for Intercom- 

pany Sales, Robert Feinschreiber 


N 75 
Practical Aspects of Transfer Pricing, 
Robert Feinschreiber ................ Mr 41 


Trials 
Ad Litem Representation of Absent De- 
fendants in Mortgage Foreclosures, A. 
Anderson B. Dogali ................... My 36 
Depositions, Errata Sheets, Reopening, 
and Termination, Robert E. Taylor, Jr. 
Mr 46 
Itemized Verdict Requirements: A Chal- 
lenge for Juries, Alvin Stauber .. Je 16 
Legal Malpractice: A Framework for As- 
sessing Potential Claims, Warren R. 
Trazenfeld Ja3 
Limits of Ex Parte Communications With 
a Plaintiff’s Treating Physicians Under 
Florida Law, J. B. Harris............ N 57 
Meeting the Threshold: Damages Recov- 
erable in a Soft Tissue Auto Accident 
Case, Casey Fundaro and Laurie S. 
Moss Jy/Ag 40 


Objectionable Closing Argument: Causes 
and Solutions, Gary D. Fox......... D 43 
The Application of Fabre to Intentional 
Tortfeasors in Negligent Security 
Cases, F. Michael Mosca ............. 


Je 84 


The Care and Feeding of an Expert 
Witness, Judge Seymour Benson 
Jy/Ag 44 
The Medical Malpractice Statute of Limi- 
tations: Some Answers and Some 
Questions, Scott R. McMillen ..... F 44 
The Seat Belt Defense: Has It Become 
Unbuckled?, Gary W. Flanagan Ja 30 
Waiver of Privilege by Issue Injection, D. 
Keith Wickenden Ap 46 
Kinney System, Inc. v. The Continental 
Insurance Company: Forum Non Con- 
veniens Revisited, Clinton Losego and 
Wendy Lumish My 42 
“Appellate Sentencing” in Florida: Plea 
for Less Complexity at Trial Level, 


William A. Haddad ...................... My 2 
Trust Administration 
Notices Under the New Trust Law, 
Charles E. Early Ja 12 
U 
Uniform Fraudulent Transfer Act 


Proceedings Supplementary and Uniform 
Fraudulent Transfer Act: Dual Rem- 
edies to Execute Against a Judgment 
Debtor’s Transferred Assets, Steven N. 
Lippman Ja 22 

Unlicensed Practice 

Public Members Strengthen UPL Pro- 

gram, John F. Harkness, Jr......... 010 


V 
Verdict 
Itemized Verdict Requirements: A Chal- 
lenge for Juries, Alvin Stauber .. Je 16 
Voir Dire 
Voir Dire Examination in Criminal Jury 
Trials: What Is the Proper Scope 


of Inquiry?, Douglas M. Bates, Jr. 
Ja 64 


Ww 
Waiver 
Waiver of Privilege by Issue Injection, D. 
Keith Wickenden Ap 46 
Water 
Water Law in Transition: Debates That 
Could Shape Florida’s Future, D.E. 
Canter and Sheri I. Holltz........... N77 
Water Management Reform: Mission Im- 
possible?, Sally Bond Mann and Marcia 


Penman Parker 0 20 
Website 
Website Adds Value to Bar Membership, 
John F. Harkness, Jr. ............ Jy/Ag 10 
Whistleblower 


Baiton v. Carnival Cruise Lines, Inc.: An 
Important Decision in the Evolution of 
Florida’s Whistleblower’s Act, Daniel R. 
Levine My 59 

Withholding Tax 

Trust Fund Recovery Penalty: Personal 
Liability for an Employer’s Failure to 
Pay Its Employees’ Withholdings to 
IRS, Timothy S. Kingcade ........... 0 60 

Workers’ Compensation 

No (Victor) Wine Before Its Time: Revis- 
iting the Expanding Compensability of 
Heart Attacks Eight Years Later, Brian 
B. Bolton and Robert L. Dietz.... O 77 

Writs 

Common Law Certiorari—Where an Ap- 
peal Will Not Provide an Adequate 
Remedy, Susan L. Landy and Sylvia H. 


Walbolt 0 56 
Zoning 
Zoning of Public Nudity Laid Bare, 
Stephen Je 108 


heart good! 


child-reach 


(child-réch) N. 1. Formerly Foster Parents 
lan, the largest non-sectarian s, 


tion in the world. Founded in 1937 to help needy chil- 
dren and their families overseas. 2. A way to reach a 

child and family and release them from the crushing 
grip of poverty. 3. A wonderful thing to do. 4. An easy 
thing to do. 


he above definitions do not come from a 

dictionary. They come from the ~ 

heart. Call 1-800-323-2822. 
Childreach. It'll do your 


onsorship organiza- 


childreach 
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1 32 33 
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3 41 42 43 144 45 
46 47 48 
49 50 
© 1994 Ashley S. Lipson 
‘ ACROSS seat in court, no matter how 
S 1. Southern for “I have completed crowded the courtroom may be. 
i my prima facie case.” 31. Infernal Revenue. 
Z 6. Asomewhat outdated dictionary 32. Those who foot the bill for gov- 
- uniformly sold to neophyte law ernment corruption and waste. 
s students, much asswamp-lands 34. The remedy, legal or equitable, 
are sold to doctors. involves scratch. 
a 11. To date lawfully. 35. Phoney intellectual. 
mi 13. United Nations Organization. 36. Doctor of Science. 
14. Actress Garr of Close Encounters. 37. Gran Turismo Omologato. 
15. Willingly. 39. Prefix meaning to cause to be. 
17. Suggests to feminists the clear 40. Securities and Exchange Com- 
and present danger of a potential mission. 
chauvinist. 41. A vote in favor of something. 
. 18. Comparative suffix. 42. In most states, it’s the highest 
: 19. Leave. court, excepting New York, where 
: 20. Astyle of Algerian popular music it’s the lowest. 
“ played on an electric guitar. 45. The McFadden Act or your mama; 
Ee 21. Overtime. take your pick. 
22. A single-word oxymoron when 46. To be smoked, but not inhaled. 
used to describe a pleading. 47. Asnake ordering someone to 
23. Stool pigeon or songbird. stop. 
24. Exist. 49. Color of canine agreement that 
25. Accounts Receivables. forbids employees from joining 
26. When a poet represents himself unions. 
in court (two Latin words orone 50. Second word of term for 33 Down. 
English word—Take your pick). 
27. Across between a guess (which is DOWN 
speculative and, therefore, objec- 1. Term for lawsuit designed to 
tionable) and an estimate, which mislead clients into believing 
is permitted. that something is actually going 
30. A warrant that guarantees one a to happen with their cases. 
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CROSSWORD = LIGHTER SIDE OF THE LAVV 


oo 


10. 


12. 


36. 


What’s another word for “Thesau- 
rus?” Who else would you ask?! 
Regulated Unit (environmental 
law acronym). 

Tug on Superman’s cape, bungle, 
foul up, mess up, make a mis- 
take, or play poker with someone 
whose name starts with a city. 
Referring to a woman saint, or a 


. suite. 


Locally Unwanted Land Use (or 
friend of Tubby). 

Taking your pick. 

Supplier of health care, money, 
workers’ compensation, unem- 
ployment and severance benefits, 
right up until the time it’s taxed 
out of existence. 

It used to be something that pro- 
fessional batters wanted to avoid; 
now it seems to be a goal. 

The late-night lawyers who pro- 
claim “No fee unless justice is 
done” or “If I can’t beat your rap, 
I'll eat a bug.” 


. Phoney name. 
. House occupied by a minister or a 


famous cult killer. 


. Trendy new approach to demon- 


strating dissatisfaction with jury 
verdicts. 


. Any tree of the genus Fagus. 
. Amisrepresentation of a material 


fact intended to deceive. 


. Swindle in which a person is 


persuaded to buy a nonexistent, 
unsalable, or worthless object or 
benefit (such as paying taxes into 
the Social Security system). 


. The evening time. 
. Got rich from oil, liked paintings, 


and thus collected oils paintings. 


. Calling for quiet in the court- 


room. 


. Sleepy female juror. 
. Double jeopardy. 
. First of two words (see 50 Across 


for the second) to describe what 
the elves will do when they learn 
that the North Pole has been 
condemned for a new super high- 
way. 

Beat-up, abused, used merchan- 
dise that retailers pass off as 
near-new. 


38. Annuity for personal injury attor- 


42. 
. A form of Melvin. 

. Endangered Species Act. 

. Plural. 

. Day when the High Court justices 


neys. 
Fifth tone of a diatonic scale. 


begin their sit. 


Solution on Page 87. 
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AmSouth Bank 17 McDonough Bolyard Peck 
Attorneys’ Title Insurance Fund 44, 45 Mike Papantonio 
Best Case Solutions 85 Physicians for Ses 86 
Blake and Blake Genealogists 19 Michael I. Rose M.D., F.A.P.A. 85 
Blumberg Excelsior 29 Settlement Capital Corporation 87 
CSC Networks/Prentice Hall Legal Siver Insurance Consultants 35 

& Financial Services Cover 3 Special Counsel 31 
Database Technologies, Inc. 7 omson Legal Publishing 11 
Eckert, Seamans, Cherin & Mellott 47 TransMedia Inc. 41 
Empire Corporate Kit Company 5 T. Rowe Price 13,37 
Government Liaison Services 87 UCC Filing & Search Services 9 
Health Care Auditors, Inc. 88 West Publishing Company Cover 4 
Inter-City Testi commie 85 Harold I. Zeliger 87 

exis-Nexis over 2, page VW 

Matthew Bender & Co. heii 3 BPA 


LAVVYER SERVICES 


@ Save 50% on law books. Call National Law Re- 
source. America’s largest law book dealer. All sets 
guaranteed excellent and up-to-date. Your satisfaction 


absolutely guaranteed. We buy/sell/appraise. (800)886- 
1800. Fax (312)382-0323. E-mail: lawstuff @aol.com 


® William S. Hein & Co., Inc., serving the legal com- 
munity for over 70 years, guarantees your satisfaction 
on all your used law book transactions. We buy and 
sell from single books, sets, to complete collections. 
Including federal, state and foreign materials. For all 
your law book needs, call (800)496-4346 or fax 
(716)883-5595. 


@ The Funniest of Law Books is “The Lighter Side 
of Practicing Law by We, the Lawyers” which contains 
140 humorous courtroom anecdotes told by 112 judges 
and lawyers from all fifty States. Florida humor is from 
Max Baverman, Sarasota. This 118 page book can be 
purchased by sending a $25 check, payable to “We, 
the Lawyers” to retired lawyer, William F. White at 205 
Berwick Road, Lake Oswego, Oregon, 97034. You get 
by return mail. (No order form or shipping charges 
required). 


Psychiatric Expert Witness 


‘Comprehensive Evaluation Services 
All as of Forensic Psychiatry 

Medical Malpractice 

¢ Criminal Defense 

¢ Personal Injury 

¢ Sexual Harassment 

e Age & Employment Discrimination 

¢ Domestic Relations 

Not a Referral Service 

Micwaet I. Rose, M.D., F.A.P.A. 


(305) 856-6219 


© Diplomate of the American Board of 
Psychiatry & Neurology in Psychiatry with 
Added Qualifications in Forensic 
Psychiatry * Board Certified 


COMPUTER SOFTWARE 


® Internet advertising. Your firm’s complete Internet 
presence designed from scratch. All ads submitted to 
the Bar for approval. E & H Graphics. (941) 278-4515. 
Fax (941) 278-4652. Http://www.eandh.com. 
E-mail: eandh@peganet.com. 


® Windows Closing Software. Reesa. (954)523- 
0211. http:/Awww.reesa.com. 


To advertise in 
Lawyer Services 
Pages, 
call 
(904)561-5689. 


nter-Cify Testing 


Consulting | 


Technical Evaluations and 
Expert Testimony 
Inquiries Welcome 


Accident Reconstruction; Athletic/Sports Accidents; 
Aviation/Boating; Biomedical Injury Analysis; 
Construction Safety; Elevators/Escalators; Fires/ 
Explosions; Flammability-Materials; Glass/Metal 
Fracture; Helmet Injuries; Ladder Injuries; Pollution- 
Air & Water; Safety/Electrical Engineering; Slips and 
Falls; Toxic Exposure; Transportation, Tire & 
Highway Safety; Warnings/Instructions 


(561)361-0990 
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= “Amortization Station”- Quickly and easily cal- 
culates loan amount, payment, rate or term. Weekly, 
bi-weekly, monthly, bi-monthiy, quarterly, semi-annual 
or annual payback options to 50 years. Accommo- 
dates balloons, negative amortization. Easy interest 
rate or payment changes. Annual recap. On-line help 
and unlimited toll-free technical support. $89.95. Free 
trial. (800)295-5530. 


“The amount of time and energy saved by using 
this program has made me more competitive.” 


New WINDOWS VERSION 


Point, Click & File 

Toll Free Customer Support Hotline 
Prints High Quality Typeset Forms 

7only, 7 & 13, 7-11-12-13 & Network Packages 
60 Day Money-Back Guarantee 

DOS Version Also Available 


Catt Now & Switch To Tue Best! 


1.800.492.8037 


Call For Free Demo 
Disk, References 

& Information 

Or Reach Us On 

The World Wide Web 
at www. bestcase.com 


Best Case SOLUTIONS, INC. 
635 Chicago Avenue Suite 110 
Evanston, Illinois 60202 


3 

| 

¥ 

BEST Cs 

Boca Raton, FL 33431 
: 


® Pelican Jurisprudential Software. The New 
Florida Family Law Rules. Child Support Calculator 
with Financial Affidavits (including June 96 changes), 
very easy to use, affordable to any attorney, created by 
a Florida attorney, Free demo. Introductory offer $190 
(Includes: Tax, SH) Order today-toll free: 1-888-934- 
9710. 


CORPORATE SERVICES 


@ Trademarks/ Corporations. Federal and State 
Trademark Searches and Filings. Corporations and 
LLC's prepared and filed in all states. Corporate pack- 
age $250 includes corporate kit. PROFESSIONAL 
LEGAL ASSISTORS (800)621-7008. 


® Incorporations. Customized For Your Firm—24 
hour incorporation, customized articles, bylaws, min- 
utes, stock certificates, deluxe binder/cover, corpo- 
rate seal, and completed S-election and SS-4 forms. 
$149 plus state filing fees. We also perform related 
corporate services and charity formations. Incorpora- 
tors Plus, inc. (954) 475-8484. http:// 
www.hellercap.com, Incorporators DBA Heller Capi- 
tal & Consulting, 1214 N. University Dr., Plantation, FL 
33322. 


® Venture Capita! Qualified Individual Investers, 
Institutional investors. Effective business plans. Busi- 
ness opportunities. Heller Capital & Consulting. 
(954)475-8484. http;/Awww.hellercap.com 


US 
OUT 


CLASSIFIEDS 
ONLINE 


HTTP://WWW. FLABAR.ORG 


[__] LAWYERS’ MARKETPLACE 
[__] MEMBER SERVICES 


LEGALLOCATOR 
[__] LEGAL RESOURCES 


[__] LAW PRACTICEREGULATION 


LAWYER SERVICES 


EDUCATION AND CLE 


@ LL.M. in Taxation degree or J.D. degree (for para- 
legals with Bachelors degree) for California Bar Ad- 
mission. Washington School of Law, Washington In- 
stitute for Graduate Studies, Telephone (801)943-2440. 
Fax (801)944-8586. 


EXPERTWITNESS 
Accident 


® Accident Expert Services. Accident reconstruc- 
tion, slip/trip and fall analysis, computer animations, 
occupant kinematics, and seat belts. AndrewA. Snider, 
Snider Consulting, Inc., 10097 Cleary Bivd., Suite 519, 
Ft. Lauderdale, FL 33324. (954)236-0028. 


Aircraft 

®@ Professional Aviation Consultant. Captain Will- 
iam F. Morgan and Associates. Now available to help 
your firm in most aviation related matters. Captain with 
major airline, 35 years experience. ATP, flight Inst. Ground 
Inst. Type ratings and operational experience in B-767, 
757, 727, 737 and many other jets, turboprops, piston 
aircraft. Operational experience. U.S., Canada, Europe, 
South-Central American, Bermuda and the Caribbean 
rim. Two years + NASA project test pilot. Captain William 
F. Morgan, P.O. Box 5568, Lighthouse Pt., FL 33074-5568. 
Phone (954)946-8789. Fax (954)946-8789 #1, 1. 


Amusement Rides 


= Amusement Ride Experts. Guardian Engineering 
& Inspection. Full service consulting firm specializing 
in the amusement industry field. 8703 Surf Drive, 
Panama City, FL 32408. (904)234-3454, Fax (904)785- 
6878. 


Automotive 


®@ Automotive Expert Services. CPAwith 20+ years 
exp. in auto dealing. 8 yrs. as GM dealer/operator, op- 
erated import franchise and used car dealerships, con- 
sultant to auto dealerships. Qualified and testified. Ref- 
erences. MONTY HASKINS, 1235 Brighton Way, Lake- 
land, FL. (941) 644-1153 


Chemical 


@ Athey Technologies —Consultation and testimony 
on patent/trade secret product failure litigation. Plas- 
tics, rubber, paints, paper and textiles. Physical prop- 
erties, performance, testing, formulation. Slip and fall, 
weathering, spontaneous combustion. Contact Robert 
D. Athey, Jr., P.O. Drawer 7, El Cerrito, CA 94530, 
(510)526-3541. Fax (510)528-3303. 


AND MORE... 


defense. 


Medical Experts 


Florida physicians have more credibility 
with Florida juries. We have more than 
900 Florida physicians who have agreed 

to review your malpractice case and, if it 
has merit, testify for you. Plaintiff or 


THE ALTERNATIVE to typical referral services: we 
make full disclosure of our recruiting methods! 


Physicians for Quality 
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EXPERT WITNESS 


Construction 


® Robert Porlick, P.E. Electrical Engineer. Experi- 
enced forensic consultant. Trialworthy. (305)662-1916, 
Miami. 


@ James R. Tucker, Inc. Construction Consultants. 
State Certified General Contractors CG-C058588. Ser- 
vices include: Construction dispute resolution, expert 
witness/ litigation support, construction cost analysis, 
surety claims analysis, construction scheduling, 
project management. 3696 N. Federal Hwy, Ste. 203, 
Ft. Lauderdale, FL 33308. Phone (800) 451-3195 or 
(954)566-9889. Fax (954)566-9806. 


Handwriting 


@ Forensic Document Examiner. Don Quinn, 
(904)724-5878, 9951 Atlantic Bivd., Suite 242, Jack- 
sonville, FL32225. Thirty years experience in Federal 
and State Crime Laboratories. Qualified in State and 
federal courts. Retired FDLE Document Examiner. 


® Handwriting Expert. Court Qualified. Resume 
Upon Request. Reduced Fee for Opinion Only. Lillian 
Newman. Over 20 years experience. Telephone 
(954)458-3655. 


= B & K Marine Engineering. Forensic Marine In- 
vestigations and Expert Witness Reports and Testi- 
mony. Analysis of manufacturing defects and failures; 
of boats; docks; piers; and their related equipment. Also 
case strategy planning; deposition and trial prepara- 
tions consultation. 1521 Alton Road #50 Miami Beach, 
FL 33139 (800)447-7017. 


TION, CON 
: EXPERT TESTIMONY. 


30+ yrs. chemical product and process, 
environmental, labeling, hazard 
communication, product liability, toxic 
torts and chemical fire investigation 
experience. 


Harold I. Zeliger, Ph.D. Chemist 


11420 US Highway 1, Suite 104 
Palm Beach Gardens, FL 33408 
(561)840-9234 


LAWYER SERVICES 


®@ Podiatrist/ Attorney. DPM/JD available for case 
review, as co-counsel, or as expert witness. Charles 
Fenton DPM/ JD, 1466 Devonash Lane, Dunwoody, 
Georgia 30338; (770) 901-9516; fax (770)698-4317; 
home page: http://www.cyberss.com/drfenton/ 
home.htm 


@ Medica! Malpractice Consultant, Irvin H. 
Blumfield, M.D. E.S. Pharmacy, C.A.O.G.,A.C.O.G., 
Certified OB-Gyn., will advise either way according to 
my interpretation of strong points. Available through- 
out the year. Telephone (941)383-8544. Court appear- 
ance as necessary. 


Mortgage 


@ Residential Mortgage Lending. Litigation support, 
expert witness testimony, third party review, Federal 
and State Compliance and loan origination and com- 
mitment. Don F. Pully, 3132 Blue Heron St., Safety 
Harbor, FL 34695. (813)797-6195. 


Security 


@ Premises Liability. Senior security executive ma- 
jor C-store chain eleven years. Fast food, hospitality, 
multi-residential, office, parking environments. Ray W. 
Chambers, CPP CMC, 11113 Bella Loma Drive, Largo, 
FL 34644. (813)596-9650 


@ Security Expert: 31 years private and public sec- 
tor, case review, security policies and procedures, court 
testimony, Roger L. Fritze, MBA, CPP, 8900 S.W. 192nd 
Drive, Miami, FL 33157, (305)251-8377. 


Toxicology 


@ Chemical Toxicologist. Twenty-four years experi- 
ence in Sampling and expert witness- industry, gov- 
ernment and university research. Soc. of Toxicology, 
SETAC, American College of Toxicology. Dr. R. L. 
Lipsey, (904)398-2168. 


TRADEMARK 
& COPYRIGHT SEARCHES 


TRADEMARK - Supply word and/or 
design plus goods or services. 
SEARCH FEES: 


COMBINED SEARCH - $260 
(U.S., State, and Expanded Common Law) 
U.S. TRADEMARK OFFICE - $120 


STATE TRADEMARK - $125 
EXPANDED COMMON LAW - $165 
DESIGNS - $145 per U.S.class (n\inimum) 
COPYRIGHT - $155 

PATENT SEARCH - $390 (minimum) 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - applications, Section 8 
& 15, Assignments, renewals.) 

RESEARCH7-(SEC - 10K's, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED ~— Our services meet 
standards set for us by a D.C. Court 

of Appeals Committee. 

Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Blvd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
FAX: (703) 525-8451 


Major credit cards accepted. 


TOLL FREE: 800-642-6564 
Since 1957 
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1-800-959-0006 
LIKE 
DIALING 911 


To LIQUIDATE A 
~STRUCTURED 
‘SETTLEMENT. 


TO LIQUIDATE A STRUCTURED SETTLEMENT 
OR OTHER ANNUITY, CALL US. 


15851 DALLAS PARKWAY * SUITE 600 DALLAS, TEXAS 75248 


Fax: 214-450-5849 
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| TOXIC.& FLAMMABLE CHEMICALS : 


LAWYER SERVICES 


INSURANCE STRUCTURED 
SETTLEMENTS 


® Top dollar paid for insurance settlements, struc- 
tured settlements, notes and periodic payment con- 
tracts. Heartland Capital Funding, Inc., (800)897-9825. 
“Professional Annuity Funding for you and your cli- 
ent.” 


JOB OPPORTUNITIES 


®@ Career Alternatives: Create a brighter future by 
developing a huge safety net or replacement income 
without hourly billing. Proven $1.3 billion debt-free 
company, seeks highly motivated successful lawyers 
as recruiters, and as marketers of cutting edge con- 
sumer services and products, part-time or full-time. 
Enjoy time freedom, financial security, and control over 
your life much sooner. Call (800)497-5065. 


LAWYER SERVICES 


Ad Rate 


$75.00 for the first 5 lines. $15 for each 
additional line. Minimum of five inser- 
tions, payable in advance. Approxi- 
mately 45 characters per line. A char- 
acter is any letter, number, punctuation 


mark or space. 
Issue Deadlines 


February December 15 


March January 15 
April February 15 
May March 15 


Send ad text and 
ad run dates to: 
Andi Johnson 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, FL 32399-2300 
(904) 561-5689 
Fax (904) 681-3859 
Display rates available. 


88 THE FLORIDABAR JOURNAL/DECEMBER 1996 


® TrialAttorney wanted for Insurance Defense Prac- 
tice. One to three years litigation experience preferred. 
Forward resume to: Jack, Wyatt, Tolbert & Thompson, 
1499 South Harbor City Boulevard, Suite 201, 
Melbourne, Florida 32901. 


@ Is your practice just not what you thought it 
would be? If you want to achieve extraordinary finan- 
cial security and the time to enjoy it before stress kills 
you, I'll show you how | did it. Participate part-time or 
full-time from wherever you are. Call 1-800-589-9667 
for recorded information. 


@ Miller & Associates. Legal Search Consultants. 
STATEWIDE. Twenty years of legal experience. Part- 
ner and merger searches statewide. Contact Dixie 
Miller, NationsBank Plaza, 400 N.Ashiley, Suite 1900, 
Tampa, FL 33602. (813)224-9658. 


@ SouthSearch- Legal Recruiters. LAW FIRMSARE 
OUR ONLY BUSINESS. We seek lawyers with top 
academics and law firm experience. We offer excel- 
lent opportunities in the most prestigious law firms in 
Atlanta, Florida and the Southeast. We would be hon- 
ored to receive your professional trust. Byron S. Camp, 
1704 Thomasville Rd, Ste. 218, Tallahassee, FL 32303 
or 1266 West Paces Ferry Rd., Ste. 463, Atlanta, GA 
30327, Fax (904)386-6912. (800)673-7243. Email: 
Ssearch@mindspring.com. 


I—| ~SNI:HEALTH CARE AUDITORS, INC. 


MEDICAL.EXPERT TESTIMONY SERVICES 


OFFICE SECURITY 


® Did Shakespeare have you in mind when he wrote 
“first thing, we kill all the lawyers”?--Safety, personal 
protection, premises security, countermeasures, threat 
and vulnerability assessments. In-person surveys and 
training, product information. Send name and telephone 
number to (305) 350-5231 (fax). Service by Florida 
Bar member offered exclusively to lawyers and firms. 


RESEARCH 


@ Legal Research/Writing: Graduated top 15% of 
class; associate editor of law review; published; prac- 
ticed law for four years. Will research and/ or draft 
memoranda, pleadings and briefs (trial and appellate). 
Phone (305) 666-1297; E-mail address: PAA100 
@AOL.COM 


@ Fiorida’s Oldest Legal Research Firm. The Law 
Source. Highest quality legal research, consultation, 
pleadings and appellate since 1982. Work is done by 
full-time, experienced Florida Bar members. From ci- 
tation reports to appellate briefs. (800)342-0399. 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 
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DENTAL MALPRACTICE EXPERTS 


EW: for. merit, causation and liability. We shall. confer with you 


ds tandards. of care (lab ‘ip by lab if 


eare pleased to receive your 


| 
Sation or liability is poof, 
© GRATIS WRITTEN REPORT: To indemnify your firm Should case be unworthy of pursuit 
: ® GRATIS CLINICAL REPRESENTATIVES TO YOUR OFFICE: To convey tactics and 
i arguments typically promulgated by opposing side. Our system insures expert witnesses 
a will surmount closest scrutiny by opposing side. We proffer no lists of UNIVERSITY 
“4 TYPES WHO ARE WEAK, VACILLAGE AND CAN SABOTAGE YOUR CASE at Be of 
i their testimony. No physicians or attorneys sit upon our B.0.D. We have no ties to med: 
: ical schools or insurance carriers. We have earned our reputation prudently for both 
: plaintiff and defense to over 750 (REREAT) law firms since 1986. We invite you to meet 
‘ with us. STAT-STAT AFFIDAVITS SUPER RUSH. Our basic fee is $295. Full disclosure. 
Health Care Auditors, Inc. Telephone (813) 579-8054 
13577 Feather Sound Drive, Penthouse Telecanier (1 


CSC) networks 


PRENTICE HALL 
LEGAL & FINANCIAL SERVICES 


Excellence That's A Matter Of Public Record 


| = impr essed Anne Martin’s clients set a pace even faster 4 


than her daughter’s, and she loves every high- 


by Maggie's speed in the pressure mine 


Anne is a service representative for CSC 


50-yard dash should watch her Mom Networks/Prentice Hall Legal & Financial Services. 


From her office, she makes sure that her clients get 
run a 50-sta fe UC C search. the precise public records information they need on 
time through CSC’s 50-state network of offices and 
correspondents, including locations in Washington 
and Oregon. 
To help, Anne leads a CSC 
multi-office team that is building 


even closer bonds between the 
company and its widespread 
network of professionals. 
5 She also runs seminars for 
ba clients to help their people 
make faster, better use of 
public records information. 
“T’m usually going 100 
miles an hour, but that’s just my 
style,” she says. 
Dodging red tape, leaping over 
pitfalls, sprinting past the competition 
— it’s all in a day’s work for Anne 
Martin. And for CSC’s entire network. 
To receive a brochure and find out 
how employees like Anne can speed 


your business, call: 


(800-342-8086) 


Visit our Web site at http://www.cscinfo.com 
or send e-mail to info@cscinfo.com 


CORPORATE SERVICES: Incorporation/Qualification + Registered Agent « Document Retrieval « Trademark Searches» CSC DIRECT» UCCXPRESS 
SECURED TRANSACTION SERVICES: UCC Filing Preparation « UCC Searches / COURT RECORD RESEARCH: Federal, State & Local Court Research & Retrieval / INTERNATIONAL SERVICES 


Prentice Hall Legal & Financial Services is a trademark of Prentice-Hall, Inc. and is licensed to CSC Networks. 
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Unlimited 


Westlaw research 
for Florida as 


low as $125* per month 


NEW FOR SOLOS AND SMALL FIRMS! 

For the first time, solos and small Florida firms can have the 
research power of WESTLAW” for one low monthly fee. 

With WESTLAW PRO™ (Predictable Research Online), 
you get unlimited access to the complete lineup of West’s® Florida 
databases for only $125* per month for one attorney and just 
$50 per month for each additional attorney**. There’s no initial 
fee and no cancellation fee. 

Databases include Florida Cases’ West's Florida Statutes 
Annotated” Florida Court Rules and Orders, Florida Constitution, 
Florida Legislative Service, Florida Administrative Code, Florida 
Attorney General Opinions, Florida Journals & Law Reviews, and 
additional Florida databases. (Regular WESTLAW prices apply to 
usage of all other databases.) 


Predictable Research lin 


Even better; these databases come with 
exclusive West enhancements like KeySearching’" 
WIN’ (WESTLAW is Natural™) plain-English 
searching, standardized terms added to synopses” 
and headnotes by West editors, and all the other 
features that make WESTLAW the choice of 
informed Florida attorneys. 

For additional coverage, a special WESTLAW PRO PLUS™ option 
that includes federal databases like U.S. Supreme Court Cases, U.S. 
Court of Appeals for the Eleventh Circuit Cases, Florida Federal District 
Courts Cases, Florida Bankruptcy Cases and USCA® is available for 
only $150 per month for one attorney and just $80 per month for 
each additional attorney. 

PROMOTION! Special offer for new WESTLAW subscribers! Subscribe to 


WESTLAW PRO or PRO PLUS and your first 60 days of WESTLAW charges will be 
waived. A one-year subscription is required. Some restrictions apply.* 


CALL TODAY! 
1-800-255-2549, 


EXT. 310 WESTLAW 


* 125 per month applies to one attorney for the WESTLAW PRO plan. 
e*Offer limited to solos and law firms of 2-9 attomeys. Other restrictions apply. 


© 1996 West Publishing 
7-9738-1A/8-96 


For information about this and cee nb Florida —" and services, visit us on 
nternet at thi 
http://www. westpub. Practice/fl.htm 


1-338-486-5 
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